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CASE  SUMMARIES 


ADVERSE  ACTIONS 

DOUGLAS  BAUM  v.  DEPARTMENT  OF  THE 
TREASURY  (Docket  No.  PH07528010122) 

January  18,  1983 

1.233;  1.600;  11.114* 

Appellant,  a mail  and  file  clerk,  was  removed  for 
unsatisfactory  performance.  When  he  appealed  to  the 
Board's  regional  office,  the  presiding  official,  finding 
that  appellant  was  deficient  in  filing  correspondence, 
in  purging  files,  and  in  filling  addressograph  re- 
guests,  sustained  the  agency's  action.  Appellant  peti- 
tioned for  review,  contending  that  his  performance 
was  inadeguate  because  he  was  overassigned  work 
and  claiming  that  the  presiding  official  erred  by  not 
considering  the  matter.  Consequently,  the  Board 
granted  appellant's  petition  and  remanded  the  case  to 
the  presiding  official  for  consideration  of  appellant's 
allegation  of  overassignment  of  work. 

Upon  remand,  the  presiding  official  found  that  ap- 
pellant received  21  percent  more  filing  assignments 
than  did  another  employee  in  a similar  position. 
Pointing  out  that  both  employees  were  assigned  duties 
other  than  filing,  but  that  the  evidence  gave  no  indi- 
cation that  the  other  employee  had  significantly  more 
duties  than  filing,  the  presiding  official  found  that  ap- 
pellant had  established  an  affirmative  defense  and  re- 
versed the  removal.  The  agency,  arguing  that  overas- 
signment did  not  constitute  an  affirmative  defense, 
filed  a petition  for  review. 

The  Board  explained  that  according  to  5 U.S.C. 
§7701  (c)(2),  even  if  an  agency  action  is  supported  by 
evidence,  it  must  be  reversed  if  the  appellant  estab- 
lishes an  affirmative  defense  to  the  action.  The  Board 
noted  that  the  presiding  official  found  the  agency's 
charges  supported  by  the  record  and  that  appellant — 
who  blamed  his  unsatisfactory  performance  on  his 
workload — did  not  contest  the  charges.  Stating  that 
"appellant's  assertion  that  he  was  deliberately  overas- 
signed work  may  most  appropriately  be  viewed  as  an 
allegation  of  a prohibited  personnel  practice  under  5 
U.S.C.  §2302(b)(6),"  the  Board  explained  that  the 
pertinent  regulation  forbids  agencies  from  granting 
preferences  or  advantages  to  employees.  Pointing  out 
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that  appellant  had  the  burden  of  proving  his  affirma- 
tive defense,  the  Board  determined  that  “appellant  of- 
fered no  evidence  establishing  that  the  overassign- 
ment was  made  for  the  purpose  of  either  improving 
[the  other  employee's]  employment  prospects  or  in- 
juring his  own."  The  Board  found  that  appellant  failed 
to  establish  an  affirmative  defense  and  to  show  that  he 
would  have  performed  adequately  had  he  not  re- 
ceived 21  percent  more  filing  assignments.  Accord- 
ingly, it  affirmed  the  initial  decision  as  to  the  finding 
that  the  agency  supported  its  charge,  and  reversed 
the  finding  that  appellant  had  established  an  affirma- 
tive defense.  Thus,  the  Board  sustained  appellant's  re- 
moval. 

DANIEL  H.  DUNNOCK  v.  U.S.  POSTAL  SERVICE 

(Docket  No.  DC075281 10466) 

January  17,  1983 

1.310;  1.311;  1.400;  10.1322 

Appellant  was  removed  for  irregular  attendance, 
based  on  24  instances  when  he  was  either  late,  absent 
without  leave  (AWOL),  or  on  sick  leave.  Appealing  to 
the  Board's  regional  office,  appellant  contended  that 
most  of  his  absences  were  for  approved  sick  leave  and 
therefore  were  no  basis  for  removal.  Appellant  also  al- 
leged that  the  agency  discriminated  against  him 
based  on  physical  handicap  and  race  and  took 
reprisals  because  of  his  race  and  his  participation  in 
equal  employment  opportunity  (EEO)  activities. 

Finding  four  instances  of  AWOL  supported  by  the 
record,  the  presiding  official  sustained  the  removal. 
The  presiding  official  also  based  her  decision  on  the 
occasions  when  appellant  was  on  sick  leave  or  other 
approved  leave.  She  considered  appellant's  argu- 
ment that  according  to  an  unofficial  policy  of  the 
former  Civil  Service  Commission,  an  adverse  action 
based  on  a record  of  approved  leave  is  not  for  such 
cause  as  will  promote  the  efficiency  of  the  service. 
However,  the  presiding  official  found  no  obligation  to 
accept  such  policy  as  precedent.  Citing  McKenzie  v. 
U.S.  Postal  Service,  1 MSPB  480  (1980),  she  found  ap- 
pellant's irregular  attendance  with  no  foreseeable  end 
was  cause  for  removal.  The  presiding  official  also 
found  that  appellant  failed  to  make  a prima  facie 
showing  of  handicap  or  race  discrimination  or  re- 
prisal for  EEO  activities. 


In  considering  appellant's  petition  for  review,  the 
Board  discussed  the  matter  of  basing  an  adverse  ac- 
tion on  approved  leave.  The  Board  explained  that  in 
Webb  v.  U.S.  Postal  Service,  MSPB  Docket  No. 
SE07528010037  (March  18,  1982),  it  held 

. . . that  it  would  be  ineguitable  to  allow  an  agen- 
cy to  take  an  adverse  action  against  an  employee 
based  on  his  or  her  utilization  of  approved  leave. 
Such  would  also  be  precluded  by  the  laws  (5 
U.S.C.  Ch.  63)  and  regulations  (5  C.F.R.  Part 
630)  that  entitle  an  employee  to  use  annual  and 
sick  leave  within  prescribed  circumstances  and 
limitations. 

Therefore,  the  Board  could  not  agree  with  the  presid- 
ing official  that  appellant's  instances  of  approved 
leave  could  be  used  as  basis  for  his  removal.  How- 
ever, the  Board  found  the  charge  sustained  "to  the  ex- 
tent of  the  four  specifications  of  AWOL,  involving  ap- 
proximately 131/2  hours." 

The  Board  noted  the  presiding  official's  reliance  on 
McKenzie  in  finding  that  absence  with  no  foreseeable 
end  may  be  considered  just  cause  for  removal.  How- 
ever, it  pointed  out  that  McKenzie  differs  from  appel- 
lant's case  in  that  the  removal  in  McKenzie  was  based 
on  a continuous  absence  for  two  years  and  the  em- 
ployee's inability  to  perform  his  duties. 

Applying  Douglas  v.  Veterans  Administration,  5 
MSPB  313  (1981),  the  Board  considered  the  rea- 
sonableness of  the  penalty  in  appellant's  case.  The 
Board  explained  that  although  approved  leave  may 
not  form  the  basis  for  an  adverse  action,  an  agency 
"may  use  an  employee's  record  of  approved  leave  in 
order  to  show  that  the  employee  is  of  marginal  value 
to  the  agency  because  of  his  or  her  unreliable  at- 
tendance." Noting  that  the  evidence  showed  that  ap- 
pellant's excessive  absenteeism  was  disruptive  to  the 
agency  and  that  neither  counseling  nor  previous 
penalties  moved  appellant  to  improve  his  attendance, 
the  Board  found  the  penalty  of  removal  appropriate. 
Accordingly,  it  affirmed  the  initial  decision  as  modi- 
fied. 

FRANK  A.  PORTLOCK  v.  VETERANS  ADMINISTRA- 
TION (Docket  No.  CH075209051) 

January  12,  1983 

3.200;  3.400;  6.1241;  14.100 

When  appellant  was  suspended,  then  removed  from 
the  position  of  file  clerk,  he  appealed  to  the  Board's 
regional  office.  The  presiding  official  found  that  ap- 
pellant's removal  was  not  based  on  discrimination,  as 
appellant  had  alleged.  Subsequently,  the  Board  de- 
nied appellant's  petition  for  review,  and  he  petitioned 


the  Equal  Employment  Opportunity  Commission 
(EEOC)  to  review  his  case. 

Upon  consideration  of  the  incident  leading  to  the 
agency's  actions  against  appellant,  EEOC  found  that 
appellant  had  been  discriminated  against  because  the 
agency  removed  him  for  fighting  but  did  not  remove 
the  female  employee  also  involved  in  the  fight.  Citing 
Texas  Department  of  Community  Affairs  v.  Burdine, 
450  U.S.  248  (1981),  EEOC  found  that  appellant  es- 
tablished a prima  facie  case  of  discrimination  and  that 
the  agency  failed  to  put  forth  a nondiscriminatory  rea- 
son for  appellant's  disparate  treatment.  EEOC  sus- 
tained the  Board's  decision  upholding  the  30-day  sus- 
pension. 

The  Board  explained  that  according  to  5 U.S.C. 
§7702(c),  it  may  either  adopt  EEOC's  decision,  reaf- 
firm the  presiding  official's  initial  decision,  or  reaf- 
firm the  initial  decision  with  "such  revisions  as  it  de- 
termines appropriate."  Finding  no  evidence  that 
EEOC  misinterpreted  pertinent  laws  or  regulations  in 
considering  appellant's  case,  the  Board  adopted 
EEOC's  finding.  Accordingly,  it  reversed  the  re- 
moval. 

RUBY  WESTON  v.  DEPARTMENT  OF  HOUSING 
AND  URBAN  DEVELOPMENT  (Docket  No. 
NY07528210194) 

January  7,  1983 

1.343;  1.346;  1.362;  1.369;  1.410;  2.210 

For  refusing  to  cooperate  in  an  agency  investiga- 
tion, appellant  was  removed  from  the  position  of 
equal  employment  opportunity  specialist.  According 
to  the  record,  the  agency  was  investigating  appel- 
lant's alleged  improper  conduct  regarding  the  pur- 
chase and  sale  of  real  estate  owned  by  the  agency. 
Appellant  contended  that  she  refused  to  answer  ques- 
tions on  advice  of  counsel  and  that  the  agency  penal- 
ized her  for  avoiding  self-incrimination  when  it  took 
action  against  her. 

When  appellant  appealed  to  the  Board's  regional 
office,  the  presiding  official  sustained  the  agency's 
charge  of  failure  to  cooperate  in  an  investigation. 
However,  because  appellant  based  her  unwillingness 
to  cooperate  on  the  incorrect  advice  of  counsel,  the 
presiding  official  reduced  the  penalty  to  a 15-day  sus- 
pension. Consequently,  the  agency  petitioned  for  re- 
view. 

The  Board  agreed  with  the  presiding  official's  con- 
clusion, based  on  Ashford  v.  Bureau  of  Prisons,  6 
MSPB  389  (1981),  that  appellant  did  not  have  the  right 
to  remain  silent  during  an  official  government  in- 
quiry. The  Board  explained  that  before  an  agency 
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may  remove  an  employee  for  failing  to  answer  poten- 
tially incriminating  guestions  in  an  investigation,  it 
must  inform  the  employee  that  his  refusal  may  lead  to 
removal  and  that  any  statements  he  makes  will  not  be 
used  against  him  in  criminal  proceedings.  The  record 
revealed  that  appellant  was  given  such  information. 

Noting  the  presiding  official's  reliance  on  Ashford 
in  mitigating  the  penalty,  the  Board  contrasted  the 
situation  of  the  employee  in  Ashford  to  that  of  appel- 
lant in  order  to  stress  the  gravity  of  appellant's  mis- 
conduct. The  Board  noted  that  Ashford  concerned 
unprofessional — but  not  criminal — conduct  during  an 
audit  and  violation  of  Title  VII  of  the  Civil  Rights  Act 
of  1964,  while  appellant's  case  involved  "serious  alle- 
gations of  conflict  of  interest  and  misuse  of  office" 
which  "if  proven  . . . could  subject  appellant  to  crimi- 
nal and  civil  penalties  alike."  The  Board  also  con- 
trasted the  circumstances  of  the  two  investigations, 
noting  that  the  employee  in  Ashford  was  investigated 
without  being  informed  of  the  charges  against  him 
and  without  legal  representation.  Appellant  was  noti- 
fied of  the  charges  against  her  and  had  the  benefit  of 
counsel,  as  well  as  access  to  agency  records.  The 
Board  compared  the  "silence"  of  the  two  Employees, 
pointing  out  that  appellant's  refusal  to  answer  gues- 
tions extended  over  a lengthy  period  of  time — con- 
tinuing even  after  the  agency  accorded  her  immunity 
from  threat  of  removal  as  provided  by  Garrity  v.  New 
Jersey,  385  U.S.  493,500  (1967).  On  the  other  hand, 
in  conducting  its  investigation,  the  agency  in  Ashford 
used  "heavy-handed"  procedures  which  made  the 
employee's  insubordinate  silence  seem  "rational"  in 
light  of  such  tactics. 

Applying  Douglas  v.  Veterans  Administration , 5 
MSPB  313  (1981)  to  consider  the  reasonableness  of  the 
penalty,  the  Board  noted  that  appellant's  job  required 
public  contact  and  stated  that  "honesty,  impartiality, 
and  integrity  are  considered  crucial  to  maintaining 
public  confidence."  Pointing  out  that  "the  obstruction 
of  justice  that  might  result  from  her  failure  to  cooper- 
ate under  the  circumstances  is  extremely  serious,"  the 
Board  determined  that  the  penalty  of  removal  was  ap- 
propriate. In  discussing  the  availability  of  alternative 
sanctions,  the  Board  stated  that  "denial  of  removal  as 
an  appropriate  sanction  would  cripple  management's 
ability  to  maintain  a disciplined  and  efficient  work 
force,  free  of  improper  dealings  by  its  employees." 
The  Board  found  an  error  by  counsel  no  basis  "to  miti- 
gate an  otherwise  reasonable  penalty."  Therefore,  it 
reversed  the  initial  decision  and  sustained  appellant's 
removal. 


COMPLIANCE 

JOHN  H.  KERR  v.  NATIONAL  ENDOWMENT  FOR 
THE  ARTS  (Docket  No.  BN07528010005COMP) 
January  1 1 , 1983 

4.300;  6.1254;  6.410;  6.520;  6.900;  10.800;  14.100 

Appellant  filed  a petition  for  enforcement  of  a 
Board  order  directing  the  agency  to  comply  with  an 
initial  decision  by  cancelling  its  action  removing  ap- 
pellant. According  to  the  record,  before  the  agency 
initiated  the  removal  action,  it  reassigned  most  of  the 
duties  of  appellant's  position  to  a new  position. 
Though  the  agency  had  submitted  to  the  regional  of- 
fice an  SF-50  cancelling  the  removal,  appellant  la- 
beled the  agency's  compliance  a "sham"  and  con- 
tended that  the  duties  he  had  been  performing  had 
been  transferred  to  another  position. 

The  regional  director  reopened  appellant's  case  to 
consider  the  compliance  issue.  In  his  decision,  the  re- 
gional director  agreed  with  appellant's  contention 
that  the  agency  had  failed  to  comply  with  the  initial 
decision  when  it  transferred  his  former  duties  to  a new 
position.  Further,  the  regional  director  found  the 
agency's  eight-month  delay  in  returning  appellant  to 
work  unjustifiable.  Therefore,  the  regional  director 
recommended  that  the  Board  admonish  the  agency's 
chairman  and  ordered  the  agency  to  reassign  appel- 
lant to  the  new  position  which  encompassed  his 
former  duties.  Subseguently,  appellant  petitioned  for 
review,  arguing  that  the  regional  director  should 
have  considered  his  allegation  that  the  agency's  ac- 
tion returning  him  to  his  former  position  was  based  on 
personal  animus,  and  the  agency  also  petitioned  for 
review,  alleging  that  the  regional  director  had  inter- 
fered with  agency  internal  operations  when  he  or- 
dered appellant's  reassignment. 

In  considering  the  petitions,  the  Board  explained 
that  the  regional  director  did  not  consider  the  issue  of 
personal  animus  because  neither  appellant  nor  his 
counsel  alleged  a prohibited  personnel  practice  in 
violation  of  5 U.S.C.  §2302(b).  Further,  regarding  the 
agency's  charge  that  the  regional  director  erred  in  di- 
recting the  agency  to  reassign  appellant,  the  Board 
noted  that  5 U.S.C.  § 1 205(a)  "grants  the  Board  ple- 
nary powers  to  order  an  agency  to  take  any  action 
which  is  necessary  to  give  effect  to  a Board  decision." 
The  Board  added  that  when  an  action  against  an  em- 
ployee is  improper,  the  most  effective  way  for  the 
Board  "to  insure  that  all  of  the  ill  effects  . . . have 
been  undone  is  to  render  the  action  null  and  void  by 
cancellation."  The  Board  also  noted  that  an  agency 
may  assign  and  reassign  an  employee's  duties  at  its 
discretion  and  that — except  when  grade  or  pay  is  re- 
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duced — a reassignment  of  duties  is  not  an  action 
which  is  appealable  to  the  Board. 

The  Board  pointed  out  that  the  reassignment  of  the 
duties  appellant  had  previously  performed — but 
which  were  not  specifically  included  in  his  position 
description — did  not  result  in  a reduction  in  grade  or 
pay  or  a loss  of  retirement  rights  for  appellant.  There- 
fore, the  Board  found  that  the  agency  complied  with 
the  Board's  order  by  returning  appellant  to  his  former 
position  and  that  the  regional  director's  order  reas- 
signing appellant  to  the  new  position  which  included 
his  former  duties  was  unnecessary.  However,  the 
Board  determined,  as  had  the  presiding  official,  that 
"the  agency  inexcusably  delayed  [appellant's]  return 
to  duty  for  more  than  eight  months."  Admonishing  the 
agency  “that  future  untimely  compliance  with  the 
final  decisions  of  the  Board  will  not  be  tolerated,"  the 
Board  affirmed  as  modified  the  compliance  decision. 


PERFORMANCE 

JOSEPH  A.  MUNISTERI  v.  DEPARTMENT  OF  THE 
ARMY  (Docket  No.  NY531D81 10178) 

January  7,  1983 

7.420;  9.324;  9.3241;  9.3242;  9.330;  9.331 

Because  it  determined  that  appellant's  performance 
was  not  of  an  acceptable  level  of  competence 
(ALOC),  the  agency  denied  his  within-grade  in- 
crease. When  appellant  appealed  to  the  Board's  re- 
gional office,  the  presiding  official  sustained  the 
agency's  ALOC  determination,  and  appellant  filed  a 
petition  for  review. 

In  his  petition,  appellant  claimed  that  the  presiding 
official  should  have  considered  his  allegation  that  the 
agency  violated  the  pertinent  collective  bargaining 
agreement.  Appellant  argued  that  he  was  entitled  to 
union  representation  at  meetings  and  counseling  ses- 
sions that  were  held  during  the  time  his  performance 
was  being  evaluated,  but  the  Board  did  not  agree. 
Citing  Lim  v.  Department  of  Agriculture , MSPB 
Docket  No.  SF531D8090014  (February  5,  1982),  the 
Board  explained  that  the  National  Labor  Relations 
Board,  the  Federal  Labor  Relations  Authority,  and 
Federal  courts  "have  consistently  held  that  training  or 
instruction  sessions  or  'performance  discussions'  are 
not  investigatory  or  disciplinary  in  nature." 

Appellant,  relying  upon  Parker  v.  Defense  Logis- 
tics Agency,  1 MSPB  489  (1980),  also  alleged  that  the 
agency  failed  to  follow  procedures  under  5 U.S.C. 
Chapter  43.  The  Board  stated  that  according  to 
Parker,  the  "substantial  evidence"  standard  applies  to 
decisions  to  withhold  within-grade  increases.  How- 


ever, the  Board  noted  that  "that  decision  does  not 
stand  for  the  proposition  that  the  procedures  for  mak- 
ing such  a determination  are  anything  other  than  or 
additional  to  the  specific  ones  codified  in  5 C.F.R. 
Part  531 ."  The  Board  noted  that  appellant  was  not  de- 
moted or  removed,  "nor  was  the  action  against  appel- 
lant taken  pursuant  to  an  approved  comprehensive 
performance  appraisal." 

The  Board  also  addressed  appellant's  claim  that  the 
agency  failed  to  allow  him  to  transcribe  the  proceed- 
ings. Pointing  out  that  "the  agency  has  the  option  of 
preparing  a written  summary  or  making  a transcript 
of  any  personal  presentation  the  employee  makes  to 
the  reconsideration  hearing  officer,"  the  Board  held 
that  the  reconsideration  decision — though  not  a 
verbatim  transcript — constituted  a summary.  Thus, 
the  Board  determined  that  the  agency  did  have  the 
prerogative  to  deny  appellant's  reguest  to  record  the 
proceeding.  Noting  appellant's  admission  that  he  did 
not  complete  his  assignments  adequately  and  on  time 
during  the  waiting  period,  the  Board  found  the  agen- 
cy's action  supported  by  the  evidence  and  denied  ap- 
pellant's petition. 

JOSEPH  H.  RYALS  v.  DEPARTMENT  OF  THE  ARMY 

(Docket  No.  AT04328090006) 

January  19,  1983 

1.131;  1.233;  1.640;  6.125;  9.130;  9.210 

The  agency  proposed  appellant's  removal  from  his 
GS-9  position  for  "unacceptable  performance,"  in- 
forming him  that  it  would  cancel  the  action  if  it  found 
a suitable  vacant  position.  When  the  agency  re- 
quested that  appellant  interview  for  a GS-4  position, 
he  declined  at  first.  However,  after  consultation  with 
the  local  union  president,  appellant  requested  that 
the  personnel  office  place  him  in  another  position  in 
lieu  of  removal  and  was  placed  in  a GS-4  position. 
When  appellant  appealed  to  the  Board's  regional  of- 
fice, the  presiding  official  dismissed  the  appeal  for 
lack  of  jurisdiction,  finding  that  appellant  acted 
voluntarily  in  accepting  the  change  to  a lower  grade. 

In  considering  whether  appellant  involuntarily  ac- 
cepted a demotion,  the  Board  agreed  with  his  conten- 
tion that  a change  to  a lower  grade  is  involuntary  if  it 
is  caused  by  an  adverse  action  knowingly  proposed 
without  good  cause.  However,  the  Board  could  not 
agree  with  appellant  "that  a proposed  action  lacks 
good  cause  merely  because  an  agency  has  committed 
a procedural  error  by  taking  it  under  5 U.S.C. 
§4303."  Regarding  appellant's  claim  that  he  acted  in- 
voluntarily because  of  duress,  the  Board — citing 
Christie  v.  United  States,  518  F.2d  584  (Ct.  CL 
1975) — explained  that  "duress  does  not  make  a per- 
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sonnel  action  involuntary  unless  it  was  caused  by  the 
agency's  actions."  Noting  that  appellant's  stress  was 
caused  by  family  problems,  the  Board  found  that  ap- 
pellant's claim  provided  no  basis  to  find  his  demotion 
involuntary. 

Discussing  appellant's  allegation  that  he  lacked  suf- 
ficient time  to  consider  alternative  courses  of  action 
before  accepting  a demotion,  the  Board  noted  that  he 
had  seven  weeks  "from  the  date  of  the  proposed  re- 
moval notice  to  the  date  he  made  his  decision"  and 
one  week  after  he  received  the  removal  decision.  The 
Board  found  this  adeguate  time  for  appellant  to  con- 
sult with  his  family  and  the  union  before  deciding  to 
accept  the  removal  or  another  position. 

Appellant  also  alleged  that  the  agency  misrepre- 
sented his  appeal  rights.  According  to  the  record, 
during  the  course  of  a conversation  with  appellant,  an 
agency  employee  relations  specialist  asked  him  what 
would  happen  to  his  appeal  rights  if  he  voluntarily  ac- 
cepted a lower-graded  position  in  lieu  of  removal. 
Appellant  replied  that  according  to  the  local  union 
president,  such  action  would  have  no  effect.  The  em- 
ployee relations  specialist  remained  silent.  Appellant 
charged  that  this  silence  constituted  misrepresenta- 
tion. Citing  Christie,  the  Board  explained  that  "an 
agency  misrepresentation  does  not  make  a change  to 
lower  grade  involuntary  unless  the  employee  relied 
on  it."  The  Board  found  insufficient  evidence  of  reli- 
ance, noting  that  the  record  indicated  that  family  con- 
siderations were  the  primary  influence  for  appellant's 
decision.  Agreeing  with  the  presiding  official  that  ap- 
pellant's change  to  lower  grade  was  voluntary,  the 
Board  found  his  appeal  not  within  its  jurisdiction  and 
therefore  denied  the  petition  for  review. 

LEONORE  R.  SIEGELMAN  v.  DEPARTMENT  OF 
HOUSING  AND  URBAN  DEVELOPMENT  (Docket 
No.  DC04328 10293) 

January  10,  1983 

1.600;  3.400;  4.125;  4.310;  9.120;  9.210;  9.2143; 
9.220;  9.310;  9.331;  10.1322;  10.811 

Because  of  her  unsatisfactory  performance,  appel- 
lant was  demoted  from  the  GS-14  position  of  urban 
homesteading  specialist  to  the  GS-13  position  of  ur- 
ban homesteading  analyst.  The  agency  took  such  ac- 
tion because  appellant  failed  to  complete  assignments 
on  time  and  thus  did  not  fulfill  two  critical  elements  of 
her  position.  When  appellant  appealed  to  the  Board's 
regional  office,  the  presiding  official  found  the  agen- 
cy's action  supported  by  the  evidence,  and  appellant 
petitioned  for  review. 


The  Board  considered  appellant's  allegations  that 
the  presiding  official  failed  to  consider  evidence 
showing  that  she  satisfied  the  requirements  of  the 
GS-14  position  and  that  the  agency  failed  to  fulfill  its 
obligation  to  assist  her  in  improving  her  performance. 
However,  the  Board — noting  that  the  agency  sub- 
mitted substantial  evidence  to  establish  appellant's 
poor  performance  and  that  the  agency  made  a sincere 
effort  to  help  appellant — found  appellant's  arguments 
to  be  without  merit. 

The  Board  considered  appellant's  allegation  that 
the  agency  violated  5 U.S.C.  §4302(b)(l)  by  not  in- 
forming her  of  the  minimum  standard  of  performance 
required  for  her  job.  The  Board  explained  that  by  re- 
quiring agencies  to  establish  performance  standards, 
Congress  intended  both  to  ensure  that  employees 
knew  in  advance  what  was  expected  of  them  and  to 
protect  employees  from  arbitrary  accusations  of  un- 
satisfactory performance.  Noting  that  Congress  also 
intended  agencies  to  "have  considerable  flexibility  in 
devising  methods  for  assessing  performance,"  the 
Board  found  it  appropriate  to  limit  the  scope  of  its  re- 
view to  determining  whether  the  agency  "abused  its 
discretion  in  establishing  the  standards  at  issue  so  as 
to  cause  harm  to  the  employee  to  whom  the  standards 
were  applied." 

Appellant  questioned  the  lack  of  specific  time  tar- 
gets and  numeric  measures  in  her  performance  stand- 
ard. The  Board,  considering  whether  specific  dead- 
lines and  numeric  measures  can  feasibly  be  included 
in  performance  standards  for  a GS-14,  found  rea- 
sonable the  agency's  determination  "that  work  at  ap- 
pellant's level  is  not  susceptible  to  the  kind  of  me- 
chanical judgment-free  rating  that  she  argues  is  re- 
quired." The  Board  also  noted  that  the  agency  evalu- 
ated the  timeliness  of  her  work  by  a schedule  she  her- 
self proposed. 

The  Board  addressed  appellant's  contention  that 
her  performance  standards  were  deficient  because 
they  did  not  delineate  between  minimally  satisfactory 
and  unsatisfactory  performance.  The  Board  noted  that 
the  agency's  appraisal  system  used  only  one  standard 
for  a job  element.  The  Board  explained  that  although 
the  Office  of  Personnel  Management  had  determined 
that  a single  standard  system  cannot  indicate  whether 
an  employee's  performance  is  minimally  satisfactory 
or  unsatisfactory,  it  did  not  require  that  performance 
appraisals  that  were  already  completed  be  modified  to 
accommodate  its  determination.  Finding  that  the 
agency  warned  appellant  that  her  unsatisfactory  per- 
formance, if  not  corrected,  would  lead  to  her  demo- 
tion and  removal  and  fully  informed  her  as  to  what 
constituted  unacceptable  performance,  the  Board  de- 
nied appellant's  petition. 
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PRACTICES  AND  PROCEDURES 

EVA  R.  DANIELLS  v.  DEPARTMENT  OF  THE 
TREASURY,  INTERNAL  REVENUE  SERVICE  (Docket 
No.  AT07528 110659) 

January  20,  1983 

4.320;  10.12112;  10.12123;  10.1214;  10.1215;  10.400 

While  appellant's  appeal  from  her  removal  was 
pending  at  the  Board's  regional  office,  appellant  and 
her  attorney  requested  postponement  of  the  hearing. 
The  presiding  official  denied  the  requests,  stating  that 
good  cause  for  postponement  had  not  been  shown. 
When  the  hearing  commenced  as  scheduled,  appel- 
lant appeared  and  participated  in  the  proceedings 
without  her  attorney.  However,  on  the  second  day  of 
the  hearing,  neither  appellant  nor  her  attorney  ap- 
peared. The  presiding  official  closed  the  hearing  and 
issued  an  order  requiring  appellant  to  show  good 
cause  for  not  appearing  on  the  second  day.  Though 
appellant's  attorney  responded,  the  presiding  official 
found  that  appellant  had  not  shown  good  cause  and 
dismissed  the  appeal.  Appellant  petitioned  for  re- 
view. 

The  Board  explained  that  presiding  officials  are 
obligated  to  "take  all  necessary  action  to  avoid  delay 
in  the  disposition  of  all  proceedings."  Noting  that  both 
appellant  and  her  attorney  had  requested  lengthy — 
and  in  appellant's  case,  indefinite — continuances,  the 
Board  determined  that  the  presiding  official  properly 
used  her  discretion  to  control  the  proceedings. 

The  Board  considered  appellant's  objections  to  the 
conduct  of  the  hearing,  but  noted  that  appellant  had, 
by  participating  in  the  hearing,  "waived  any  claim  of 
prejudice  resulting  from  her  or  her  attorney's  inability 
to  appear  at  the  hearing."  Moreover,  the  Board  stated 
that  by  failing  to  appear  on  the  second  day,  she 
waived  her  right  to  appear  at  and  participate  in  the 
hearing. 

The  Board  discussed  the  presiding  official's  dismis- 
sal of  the  appeal  for  appellant's  failure  to  appear.  Ac- 
cording to  the  record,  appellant  informed  the  presid- 
ing official  that  her  attorney  would  not  appear  for  the 
second  day  of  the  hearing  and  requested  permission 
to  submit  evidence  rather  than  appear  by  herself.  The 
presiding  official  refused  the  request,  giving  appel- 
lant the  options  either  to  continue  with  the  hearing  or 
to  withdraw  her  appeal.  The  Board  found  that  the  pre- 
siding official  erred  when  she  refused  to  adjudicate 
the  appeal  based  on  the  record.  Since  the  record 
would  have  been  sufficient  basis  on  which  to  decide 
the  case  on  its  merits,  the  Board  determined  that  "ap- 
pellant's failure  to  appear  on  the  second  day  should 
not  have  led  to  a sanction  of  dismissal  for  failure  to 


prosecute."  Accordingly,  the  Board  vacated  the  ini- 
tial decision  and  order  of  dismissal  and  remanded  the 
case  to  the  regional  office  for  adjudication  of  the  case 
on  the  merits. 

STEVEN  E.  ELSEN  v.  DEPARTMENT  OF  TRANS- 
PORTATION (Docket  No.  CH07528210094) 

January  13,  1983 

8.290;  10.119;  10.12121;  10.1215;  10.430 

Appellant  petitioned  for  review  of  the  presiding  of- 
ficial's decision  sustaining  the  agency's  action  to  re- 
move him  for  unsatisfactory  completion  of  training.  In 
his  petition,  appellant  alleged  that  because  his  hear- 
ing was  held  in  Chicago,  Illinois,  rather  than  in  Twin 
Cities,  Minnesota,  he  was  denied  due  process.  Ac- 
cording to  the  record,  because  of  budgetary  restric- 
tions at  that  time,  the  Board  was  forced  to  cancel 
scheduled  hearings,  then  reschedule  them  to  be  held 
at  the  Board's  Chicago  regional  office. 

The  Board  considered  appellant's  claim  that  be- 
cause the  change  in  hearing  site  forced  him  to  use 
personal  funds  for  travel,  he  was  unable  to  afford  le- 
gal counsel.  However,  the  Board  did  not  find  that  the 
adjustment  of  the  hearing  location  indicated  specific 
prejudice  against  appellant.  Moreover,  the  Board 
noted  that  appellant  was  represented  by  a member  of 
the  Professional  Air  Traffic  Controllers  Association 
and  that  appellant  did  not  allege  that  his  chosen  rep- 
resentative was  incompetent. 

The  Board  also  addressed  appellant's  argument  that 
the  location  of  the  hearing  affected  the  number  of  wit- 
nesses able  to  testify  on  his  behalf.  The  Board,  how- 
ever, pointed  out  that  appellant  requested  the  same 
witnesses  for  the  hearing  to  be  held  in  Twin  Cities  as 
for  the  rescheduled  hearing  held  in  Chicago.  Noting 
that  all  of  the  witnesses  appellant  requested  did  testi- 
fy, the  Board  found  no  evidence  that  appellant  had 
been  deprived  of  the  opportunity  to  call  witnesses. 

Regarding  appellant's  contention  that  a transcript 
of  the  hearing  was  not  available  without  great  ex- 
pense, the  Board  explained  that  because  of  fiscal  con- 
cerns, it  discontinued  the  practice  of  providing  free 
copies  of  transcripts  to  appellants  and  agencies.  The 
Board  noted  that  although  appellant  was  informed 
that  waivers  of  payment  for  transcripts  "may  be 
granted  in  extenuating  circumstances  for  good  cause 
shown,"  he  failed  to  request  either  a transcript  or  a 
waiver.  Consequently,  the  Board  found  no  basis  for 
review  and  denied  appellant's  petition. 

ROBERT  SULIMAN  v.  DEPARTMENT  OF  THE  NAVY 

(Docket  No.  SF075281 10814) 

January  19,  1983 
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1.530;  4.112;  4.125;  4.320;  10.1215 

When  appellant  appealed  his  removal  to  the 
Board's  regional  office,  he  waived  his  right  to  a hear- 
ing. Conseguently,  the  presiding  official  gave  both 
appellant  and  the  agency  the  opportunity  to  submit 
final  argument  and  additional  evidence.  In  his  final 
argument,  appellant  addressed  the  additional  evi- 
dence submitted  by  the  agency,  contending  that  since 
he  did  not  have  the  opportunity  to  respond  to  such 
evidence,  the  presiding  official  should  not  consider  it. 
In  his  initial  decision,  the  presiding  official  noted  that 
appellant  made  no  reguest  to  submit  additional  evi- 
dence even  though  he  received  the  agency's  evidence 
before  the  close  of  the  record.  The  presiding  official 
found  that  the  agency  had  supported  its  action  by  the 
evidence,  and  appellant  filed  a petition  for  review. 

The  Board  discussed  appellant's  argument  "that  the 
evidence  used  by  the  presiding  official  to  sustain  the 
agency's  action  was  newly  submitted  evidence  to 
which  he  had  no  adeguate  opportunity  to  respond." 
The  Board  pointed  out  that  appellant  declined  the  op- 
portunity to  have  a hearing  at  which  he  could  have 
cross-examined  witnesses  and  also  chose  not  to  "avail 
himself  of  the  procedures  for  obtaining  information 
from  the  agency."  Although  the  Board  acknowledged 
that  the  presiding  official  should  have  given  appellant 
additional  time — after  the  deadline  for  receipt  of  final 
argument  and  evidence — to  respond  to  the  evidence 
submitted  by  the  agency,  it  could  not  find  that  this  er- 
ror prejudiced  appellant's  substantive  rights. 

The  Board  reviewed  an  affidavit,  submitted  with  ap- 
pellant's petition,  by  which  he  attempted  to  show  that 
prejudice  resulted  from  the  presiding  official's  error. 
Noting  that  the  affidavit  contained  inconsistencies 
about  statements  made  earlier  by  appellant  in  the  rec- 
ord, the  Board  found  the  affidavit  to  be  less  than  fully 
credible  and  thus  not  persuasive  in  establishing  pre- 
judicial error.  Accordingly,  the  Board  affirmed  the 
initial  decision  as  modified  and  sustained  appellant's 
removal. 

REDUCTION  IN  FORCE 

CHRISTINE  M.  DRUCKER  AND  ANN  M.  SPENCER  v. 
DEPARTMENT  OF  THE  INTERIOR  (Docket  Nos. 
CH35 1 8 1 1 0386  and  CH035 18110381) 

January  24, 1983 

3.140;  3.141;  3.200;  3.400;  4.320;  6.420;  8.390; 
11.134;  12.100;  12.400;  14.530 

Appellants  were  separated  by  reduction  in  force 
(RIF)  when  their  attorney-advisor  jobs  were  abol- 
ished. They  appealed  to  the  Board's  regional  office, 


alleging  that  the  RIF  action  constituted  sex  discrimi 
nation  and  also  violated  the  Federal  Employees  Part 
Time  Career  Employment  Act.  However,  the  presid- 
ing official  sustained  appellants'  separation,  finding  it 
legitimately  based  on  the  agency's  shortage  of  funds 
to  pay  salaries.  Further,  the  presiding  official  found 
no  evidence  of  discrimination.  Appellants  filed  a peti- 
tion for  review. 

The  Board  noted  appellants'  contention  that  the 
presiding  official  failed  to  consider  statistical  evi- 
dence regarding  the  number  of  female  attorneys  the 
agency  separated  by  RIF  as  compared  with  the  num- 
ber of  male  attorneys.  The  Board  pointed  out  that  al- 
though the  presiding  official  found  that  appellants 
had  established  a prima  facie  case  of  discrimination, 
the  agency  had  set  forth  a non-discriminatory  reason 
for  its  RIF  action,  and  appellants  had  not  shown  "how 
such  reason  was  merely  a pretext  for  discrimination 
based  on  sex." 

The  Board  also  noted  that  appellants  guestioned  the 
presiding  official's  holding  that  they  could  not  estab- 
lish discrimination  by  disparate  impact  on  females  be- 
cause the  selection  categories  of  employees  to  be  ter- 
minated by  RIF  was  not  a facially  neutral  employment 
practice.  Citing  International  Brotherhood  of  Team- 
sters v.  U.S.,  431  U.S.  324  (1977),  the  Board  ex- 
plained that  "in  order  to  demonstrate  'disparate  im- 
pact', an  employee  must  show  that  some  apparently 
neutral  employment  practice  has  a substantially  dis- 
proportionate impact  on  one  group  more  than  another 
and  cannot  be  justified  by  business  necessity.  Ac- 
cording to  appellants'  statistical  evidence,  in  the  of- 
fice where  appellants  worked,  females  comprised  only 
about  25  percent  of  the  total  number  of  attorneys,  but 
almost  60  percent  of  the  attorneys  separated  were  fe- 
male. Further,  while  almost  50  percent  of  the  total 
number  of  employees  were  female,  over  60  percent  of 
the  employees  separated  were  females.  According  to 
the  agency,  12  of  13  part-time  positions  abolished 
were  occupied  by  females,  though  20  of  the  51  em- 
ployees separated  were  men.  The  Board  explained 
that  although  statistical  evidence  may  be  used  to  es- 
tablish a prima  facie  case  of  discrimination,  “the  use- 
fulness of  such  circumstantial  evidence  depends  on 
all  the  surrounding  circumstances."  Upon  considera- 
tion of  the  statistical  evidence,  the  Board  could  not 
find  that  appellants  established  sex  discrimination 
based  on  "impact"  analysis. 

The  Board  also  found  appellants'  allegation  that  the 
agency  violated  the  Part-Time  Act  to  be  without  merit. 
The  Board  pointed  out,  as  had  the  presiding  official, 
that  the  statute  and  the  agency's  pertinent  regulations 
gave  the  agency  flexibility  in  administering  its  part- 
time  program.  The  Board  also  noted  that  the  Part- 
Time  Act  did  not  "overrule,  modify  or  provide  greater 
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rights  to  part-time  employees  than  are  provided  by 
the  laws  and  regulations  regarding  a reduction-in- 
force." Stating  that  when  positions  are  "filled,  abol- 
ished, or  vacated"  is  the  agency's  decision,  the  Board 
denied  the  petition. 

SPECIAL  COUNSEL 

SPECIAL  COUNSEL  v.  DEPARTMENT  OF  ENERGY 

(Docket  No.  HQ  120882 10053) 

January  10,  1983 

8.511;  8.521;  8.540;  9.210;  10.2123;  10.21243; 

11.170;  16.2323 

The  Department  of  Energy  proposed  the  removal  of 
Dr.  Maxine  Savitz  from  the  position  of  Deputy  Assist- 
ant Secretary  for  Conservation  because  she  refused  to 
accept  a reassignment.  The  Special  Counsel,  finding 
reasonable  grounds  to  believe  that  the  proposed  ac- 
tion against  Dr.  Savitz  resulted  from  a prohibited  per- 
sonnel practice,  reguested  a stay  of  the  proposed  re- 
moval. Specifically,  the  Special  Counsel  alleged  that 
Dr.  Savitz's  reassignment  from  Washington,  D.C.  to 
Golden,  Colorado  was  ordered  to  induce  her  to  re- 
sign or  to  permit  her  removal  if  she  did  not  accept  re- 
assignment. The  Board  granted  the  stay  but  denied  an 
extension. 

According  to  the  record,  Dr.  Savitz's  supervisor 
was  disturbed  about  her  opposition  to  budget  cuts  in 
the  programs  she  administered  and  felt  that  such  dis- 
agreement was  inappropriate  for  a person  serving  as 
his  deputy.  Consequently,  in  completing  her  Septem- 
ber 9,  1982  performance  appraisal  form  regarding 
her  objective  to  "exhibit  an  attitude  and  approach  to 
work  that  is  responsive  to  the  policies  of  the  Assistant 
Secretary,"  he  gave  her  a "minimally  satisfactory" 
rating  and  checked  the  box  recommending  reassign- 
ment. When  Dr.  Savitz  discussed  the  rating  with  her 
supervisor,  he  told  her  he  was  unsure  about  reassign- 
ing her.  She  did  not,  at  that  time,  inform  her  supervi- 
sor that  because  of  her  husband's  employment  situa- 
tion, she  could  not  accept  a job  outside  the  Washing- 
ton, D.C.  area.  However,  in  August  1982,  she  had 
sent  a memorandum  to  the  agency  personnel  office 
stating  that  she  would  be  unable  to  accept  a position 
involving  relocation. 


When  Dr.  Savitz  wrote  an  objection  to  the  "mini- 
mally satisfactory"  rating  because  her  performance 
objectives  had  not  been  in  effect  at  the  beginning  of 
the  rating  period,  her  supervisor  reinstated  her  previ- 
ous rating  of  "highly  satisfactory."  The  next  day  Dr. 
Savitz  was  notified  that  her  reassignment  was  ap- 
proved. She  declined  the  reassignment,  and  her  su- 
pervisor proposed  her  removal. 

The  Board  considered  the  agency's  rationale  for  es- 
tablishing the  new  position  in  Colorado  to  which  it 
wished  to  assign  Dr.  Savitz.  According  to  Dr.  Savitz's 
supervisor,  increased  activity  in  the  area  served  by 
the  Western  Area  Power  Administration  called  for  an 
additional  senior  executive  service  position.  He  re- 
guested that  a new  position  be  created  and  that  Dr. 
Savitz  be  reassigned  to  the  position. 

Though  the  Board  found  it  "not  beyond  the  range  of 
rationality  to  infer  that  the  position  was  created  for  Dr. 
Savitz,  given  her  unguestioned  qualifications  for  it 
and  [her  supervisor's]  dissatisfaction  with  her  per- 
formance as  his  deputy,"  it  could  not  agree  with  the 
Special  Counsel's  determination  that  Dr.  Savitz  was 
subject  to  a prohibited  personnel  practice.  In  discuss- 
ing Dr.  Savitz's  inability  to  relocate,  the  Board  noted 
the  Special  Counsel's  argument  that  since  information 
in  Dr.  Savitz's  personnel  file  indicated  that  she  would 
not  accept  a geographic  assignment,  her  supervisor 
was  "on  notice"  that  she  could  not  accept  the  new  po- 
sition. However,  the  Board — pointing  out  that  Dr. 
Savitz's  means  to  inform  the  agency  of  her  inability  to 
accept  reassignment  was  an  update  to  her  SF-171  — 
inferred  that  the  171  being  “clarified" 

. . . did  not  contain  any  indication  that  she 
would  not  relocate;  this  inference  arises  both 
from  her  perceived  need  to  clarify  the  form  and 
from  the  fact  that  her  husband's  contract  was  not 
signed  until  July  1,  1982. 

Since  Dr.  Savitz  did  not  inform  her  supervisor  before 
her  reassignment  that  she  could  not  relocate,  the 
Board  could  not  find  that  Dr.  Savitz's  supervisor 
"knew  or  had  reason  to  know"  that  she  would  not  ac- 
cept reassignment.  Therefore,  the  Board  denied  the 
Special  Counsel's  request  to  extend  the  stay  of  the  re- 
moval. 
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BOARD  ORDERS 


OTHER  ISSUANCES 

ANDERSON,  George  E.  v.  U.S.  Postal  Service  (Dock- 
et No.  PH07528 110471;  January  27,  1983)  1.330; 
1.400;  1.510;  1.512;  2.230 

AUZENNE,  John  A.  v.  U.S.  Postal  Service  (Docket  No. 

DA075281 10625;  January  7,  1983)  10.1322;  10.811 
BOYD,  A.  Cameron,  Jr.  v.  Department  of  Justice 
(Docket  No.  DA075281 10478;  January  24,  1983) 
1.310;  1.343;  1.360;  1.363;  1.369;  1.410;  1.561; 
1.620;  4.125;  4.211;  14.700 

BOYETT,  Fred  R.  v.  U.S.  Customs  Service  (Docket 
No.  NY07528 110329;  January  24,  1983)  14.510; 
14.530 

BROOKS,  Harold  S.  v.  U.S.  Postal  Service  (Docket 
No.  DC07528 110724;  January  7,  1983)  1.3431; 
1.344;  4.125; 4.320;  10.130 

BUTTRAM,  Curtis  M.,  Jr.  v.  U.S.  Postal  Service 
(Docket  No.  AT075282 10206;  January  11,  1983) 
1.560;  4.310;  7.1151;  8.210;  10.1322;  10.430; 
10.811 

COLEY,  Charles  E.  v.  Department  of  the  Army  (Dock- 
et No.  AT035181 1 1222;  January  18,  1983)  10.2111; 
16.310 

COOKSON,  Angie  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  SF831L82 10541;  January  27, 
1983)6.900;  10.150;  15.130;  15.400 
DAVIS.  Paul  A.  v.  Smithsonian  Institution  (Docket 
No.  DC075281 10749;  January  19,  1983)  1.363; 
1.410;  1.620;  4.320;  14.700;  17.410 
ETTER,  Clyde  F.  v.  Department  of  Defense  (Docket 
No.  DC035181 10693;  January  13,  1983)  3.140; 
3.400;  12.111;  12.113;  12.230;  12.231 
FISHMAN,  Stephen  A.  v.  Department  of  the  Interior 
(Docket  No.  SL035 182 10063;  January  11,  1983) 
10.1212;  10.410;  12.230 

FORMER  CSA  EMPLOYEES  v.  Department  of  Health 
and  Human  Services  (Docket  No.  HQ  120081 10063; 
January  13,  1983)  6.410;  10.81 1 
FRANKS,  Harry  W.  v.  Department  of  the  Army  (Dock- 
et No.  PH07528210166;  January  17,  1983)  10.1215; 
10.811 

GROUX,  Thomas  F.,  Jr.  v Department  of  the  Army 
(Docket  No.  PH035181 10705;  January  4,  1983) 
10.121;  10.1211 

HARRINGTON,  Merle  V.  Department  of  Transporta- 
tion, Federal  Aviation  Administration  (Docket  No. 
CH07528010168;  January  7,  1983)  1.340;  1.345 


HENSCHEID,  Virgil  v.  U.S.  Postal  Service  (Docket 
No.  SL075281 10128;  January  20,  1983)  1.345; 

1.410;  1.512;  4.122;  4.320;  8.210;  10.1322;  14.700 
HENSON,  Janice  F.  v.  Department  of  the  Air  Force 
(Docket  No.  DC075281 10446;  January  19,  1983) 
1.410; 14.700 

HERRERA,  Joseph  v.  Department  of  Labor  (Docket 
No.  DE34438210123;  January  31,  1983)  4.300; 

10.1214;  10.12141 

HUGHES,  Edward  v.  Department  of  the  Navy  (Docket 
No.  DC035 182 10224;  January  13,  1983)  4.211; 

4.320;  10.111;  10.112 

JANUARY,  Adam  v.  U.S.  Postal  Service  (Docket  No. 

SF075282 10408; January  27,  1983)10.1322;  10.811 
JONES,  Clarence  v.  Department  of  the  Navy  (Docket 
No.  AT075281 10479;  January  7,  1983)  1.342;  1.400; 
1.500;  1.511;  4.320;  10.1322 
JOSEPH,  Helen  T.  v.  Department  of  Health  and  Hu- 
man Services  (Docket  No.  PH075281 10602;  January 
7,  1983)4.320;  10.1322 

KERR,  John  H.  v.  National  Endowment  for  the  Arts 
(Docket  No.  BN07528010005ADD;  January  11, 
1983)4.320;  10.500;  10.811;  14.560 
LOCKNER,  John  E.  v.  Department  of  Transportation 
(Docket  No.  DC075281 10695;  January  11,  1983) 
4.120;  4.320;  10.1215 

LYONS,  William  J.  v.  Department  of  the  Air  Force 
(Docket  No.  SF075281 10886;  January  27,  1983) 
1.366;  1.400;  4.125;  10.1112;  10.119;  10.122; 
10.1322 

MALONE,  Frank  C.  v.  Department  of  Justice  (Docket 
No.  DA03518210042;  January  19,  1983)  4.320; 
10.119;  10.1215;  10.122 

MATTHEWS,  Ray  v.  Tennessee  Valley  Authority 
(Docket  No.  AT035 182 10887;  January  19,  1983) 
6.710;  14.600 

MIGUEL,  Maria  S.  v.  Department  of  the  Army  (Dock- 
et No.  SF07528 110898;  January  31,  1983)  1.640; 
2.200;  2.210;  2.220; 7.420;  10.400 
MOODY,  Robert  A.  v.  Department  of  the  Air  Force 
(Docket  No.  BN07528210078;  January  27,  1983) 
10.116;  10.11611;  10.1322 

MORROW,  Jean  R.  v.  Federal  Aviation  Administra- 
tion (Docket  No.  SE07528210073;  January  11,  1983) 
1.311;  3.130;  3.133;  8.290;  10.131 
PAULHAMUS,  Gary  v.  U.S.  Postal  Service  (Docket 
No.  SF075281 10938;  January  13,  1983)  6.121; 
8.211;  8.331 
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PROTOPAPA,  Sejfi  v.  Department  of  Transportation 
(Docket  No.  BN03518210080;  January  27,  1983) 
4.320;  10.1111;  10.118;  10.119;  10.12123;  10.1214; 
10.1215;  10.122;  10.132;  12.220 
RAMIREZ,  Juan  R.  v.  Department  of  the  Treasury, 
U.S.  Customs  Service  (Docket  No. 
DA075281 10576;  January  4,  1983)  1.400;  1.430; 
4.125 

SHUFF,  Walter  v.  Panama  Canal  Commission  (Dock- 
et No.  DC075281 10784;  January  4,  1983)  1.410; 
10.1322 

SPECIAL  COUNSEL  (Daniel  A.  DeCarlo)  v.  De- 
partment of  Defense  (Docket  No.  HQ12088210019; 
January  11,  1983)  10.2123;  10.2124;  10.800 
SPECIAL  COUNSEL  v.  Department  of  Energy  (Dock- 
et No.  HQ  120882 10056;  January  4,  1983)  10.2122; 
16.2322 

SPECIAL  COUNSEL  v.  Arthur  R.  Lohr  (Docket  No. 

HQ  120682 10043;  January  17,  1983)  10.214;  16.2531 
STERLING,  Gregory  J.  v.  Office  of  Personnel  Man- 
agement (Docket  No.  PH831L81 10435;  January  19, 
1983)4.120;  4.320;  15.13112 
TANGCOY,  Alejandro  M.  v.  Office  of  Personnel 
Management  (Docket  No.  SF083 182 10400;  January 
31,  1983)6.740;  10.12111;  15.410 
VALERIANO,  Rita  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  BN08318210182;  January  31, 
1983)6.900;  10.150;  15.130;  15.400 
WALDEN,  Reginald  M.  v.  Office  of  Personnel  Man- 
agement (Docket  No.  DC075281 10621 ; January  13, 
1983)  1.233;  3.400;  3.410;  4.210;  4.320;  9.130; 
9.332 

WALLACE,  William  R.  v.  U.S.  Postal  Service  (Dock- 
et No.  DA075282 10429;  January  17,  1983)  6.200; 
8.330;  8.340;  10.12111 

WEAVER,  Joseph  v.  Department  of  the  Army  (Docket 
No.  DA315H8210516;  January  31,  1983)  8.3212; 
8.341;  10.132;  10.133 

YOSHIDA,  Wayne  S.  v.  Department  of  the  Navy 
(Docket  No.  SF07528010108;  January  4,  1983) 
1.365;  1.367;  1.400;  4.320;  10.12141;  10.1215 

SHORT  DENIALS  AND  DISMISSALS 

BLACKLOCK,  Doris  v.  Veterans  Administration 
(Docket  No.  SL07528210184;  January  27,  1983) 
BOOTH,  Gary  H.  v.  Department  of  the  Treasury 
(Docket  No.  DC075281 10561;  January  27,  1983) 
BRAMSTEDT,  Gerald  et  al.  v.  Department  of  Trans- 
portation, Federal  Aviation  Administration  (See 
OLSON,  Thomas  W.) 

CARTER,  Carolyn  T.  v.  Department  of  the  Navy, 
Naval  Rework  Facility  (Docket  No.  PH07528210165; 
January  7,  1983) 

CHUBBOY,  Nona  C.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  AT083 182 10583;  January  27, 
1983) 


CLARK,  James  L.  v.  Office  of  Personnel  Management 
(Docket  No.  DA831L8210138;  January  17,  1983) 
CLAY,  Alvin  J.  v.  Veterans  Administration  (Docket 
No.  PH07528210367;  January  19,  1983) 

CONNOR,  Matthew  M.,  Jr.  v.  U.S.  Postal  Service 
(Docket  No.  PH075281 10682;  January  19,  1983) 
COX,  Edward  H.  v.  Environmental  Protection  Agency 
(Docket  No.  CH03518210030;  January  27,  1983) 
CROWLEY,  Curtis  v.  U.S.  Postal  Service  (Docket  No. 

SL075282 10025;  January  31,  1983) 

DAVIS,  Devine  v.  U.S.  Postal  Service  (Docket  No. 

SE07528210165; January  19,  1983) 

DAVIS,  Edward  M.  v.  Department  of  Labor  (Docket 
No.  DC07528 110849;  January  11,  1983) 

ELLIOTT,  Oscar  B.  v.  Department  of  Agriculture 
(Docket  No.  PH035181 10569;  January  31 , 1983) 
ELLIS,  Ena  v.  Office  of  Personnel  Management 
(Docket  No.  AT08318210755;  January  19,  1983) 
EVANS,  Frederick,  Jr.  v.  Department  of  the  Navy 
(Docket  No.  BN075282 10051;  January  11,  1983) 
FURMAN,  Jim  M.  v.  Office  of  Personnel  Management 
(Docket  No.  CH08318210090;  January  17,  1983) 
GIPSON,  Austin  v.  Department  of  the  Army  (Docket 
No.  AT03518090058;  January  13,  1983) 

GLOVER,  Gregrick  v.  Veterans  Administration 
(Docket  No.  AT075282 10067;  January  19,  1983) 
HARRIS,  Randy  v.  Department  of  the  Navy  (Docket 
No.  SF075281 10537;  January  11,  1983) 

HILL,  Teresa  A.  v.  Department  of  the  Treasury,  Inter- 
nal Revenue  Service  (Docket  No.  CH344381 10709; 
January  20,  1983) 

HUNT,  Gaillard  T.  v.  Administrative  Office  of  the 
United  States  Courts  (Docket  No.  DC07528210231 ; 
January  19,  1983) 

JACKSON,  David  v.  United  States  Postal  Service 
(Docket  No.  SF07528210344;  January  19,  1983) 
JANNEY,  Larry  G.  v.  U.S.  Postal  Service  (Docket  No. 

SF075282101 14;  January  27,  1983) 

JOLLY,  Helen  K.  v.  Office  of  Personnel  Management 
(Docket  No.  AT831L80 10278;  January  19,  1983) 
KING,  Arnold  v.  Department  of  the  Air  Force  (Docket 
No.  DA075281 10646ADD;  January  27,  1983) 
LACKHOUSE,  Raymond  G.  v.  Office  of  Personnel 
Management  (Docket  No.  SF300A81 1 1043;  January 
11,  1983) 

MARISCALO,  Colegera  v.  Drug  Enforcement  Ad- 
ministration (Docket  No.  DC075281 19899;  January 
7, 1983) 

MILLER,  Donald  S.  v.  Department  of  Agriculture 
(Docket  No.  SF075281 10805;  January  31 , 1983) 
MORELLI,  Alfred  P.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  BN831L8210128;  January  19, 
1983) 

MORRIS,  Sylvia  v.  District  of  Columbia  Government 
(Docket  No.  DC344382 10869;  January  14,  1983) 


10 


OLSON,  Thomas  W.  v.  Department  of  Transportation, 
Federal  Aviation  Administration  (Docket  No. 
SL075281F0697;  January  7,  1983) 

PITTMAN,  Donald  H.  v.  U.S.  Postal  Service  (Docket 
No.  NY07528210304;  January  27,  1983) 

PITTMAN,  Milan  L.  v.  Department  of  the  Navy  (Dock- 
et No.  SF075281 10802;  January  25,  1983) 
RENGSTORF,  Larry  v.  Federal  Aviation  Administra- 
tion (Docket  No.  SF07528210267;  January  19,  1983) 
REYNOLDS,  Kevin  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  DC073181 10769;  January  14, 
1983) 

ROSEL,  Joan  M.  v.  Department  of  Labor  (Docket  No. 

CH035 182 10322;  January  26,  1983) 

RUDOLPH,  Thomas  J.  v.  Federal  Aviation  Adminis- 
tration (Docket  No.  BN075281F0674;  January  27, 
1983) 

RUTLAND,  Sylvia  J.  v.  Equal  Employment  Opportu- 
nity Commission  (Docket  No.  DA07528210313;  Jan- 
uary 1 1 , 1983) 

SAID,  Mohamed  v.  Department  of  the  Navy  (Docket 
No.  NY075282104&8;  January  19,  1983) 
SANTISTEVAN,  Dennis  J.  v.  Department  of  Labor 
(Docket  No.  DE34438210122;  January  18,  1983) 
SATHER,  Paul  S.  v.  Department  of  the  Navy  (Docket 
No.  SF035 182 10657;  January  27,  1983) 

SMITH,  Kenneth  R.  v.  Tennessee  Valley  Authority 
(Docket  No.  AT035181 10953;  January  27,  1983) 
SMITH,  Robert  L.  v.  Tennessee  Valley  Authority 
(Docket  No.  AT075281 10943;  January  11,  1983) 
TAYLOR,  Delbert  W.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  PH083 182 10403;  January  19, 
1983) 

TOMA,  Sam  Z.  v.  Department  of  Labor  (Docket  No. 

PH075281 10452;  January  7,  1983) 

TROTTER,  John  W.  v.  Department  of  Justice,  Bureau 
of  Prisons  (Docket  No.  AT07528010337ADD;  Janu- 
ary 24, 1983) 

WEHMHOEFER,  Richard  A.  v.  Department  of  Hous- 
ing and  Urban  Development  (Docket  No. 
DE075281 10167;  January  13,  1983) 

WESSON,  John  v.  Immigration  and  Naturalization 
Service  (Docket  No.  SF07528210579;  January  27, 
1983) 

WICKLIFFE,  Charles  v.  Veterans  Administration 
(Docket  No.  CH07528210336;  January  27,  1983) 
WILLIAMS,  Ernest  T.  v.  Veterans  Administration 
(Docket  No.  PH07528210098;  January  26,  1983) 


WILLIAMS,  Robert  L.  v.  U.S.  Postal  Service  (Docket 
No.  DA07528 110270;  January  19,  1983) 

WOODFIELD,  Geoffrey  E.  v.  Department  of  Health 
and  Human  Services,  Social  Security  Administra- 
tion (Docket  No.  PH075281 10456;  January  19,  1983) 

WORTZMAN,  Ruth  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  BN831L82 10099;  January  19, 
1983) 

STAY  AND  EXTENSION  OF  STAY 

SPECIAL  COUNSEL  (Marvin  Lesht)  v.  Department  of 
Housing  and  Urban  Development  (Docket  No. 
HQ12088310002;  January  14  and  28,  1983) 

EXTENSION  OF  TIME 

SPECIAL  COUNSEL  v.  Guadalupe  Saldana  (Docket 
No.  HQ  120682 10023;  January  21 , 1983) 

OPPORTUNITY  TO  SUBMIT  EVIDENCE 

FORMER  AIR  TRAFFIC  CONTROLLERS  v.  Depart- 
ment of  Transportation,  Federal  Aviation  Adminis- 
tration (Docket  No.  HQ  1200831 000 1 ; January  6, 
1983) 

SPECIAL  COUNSEL  v.  Rogelio  Chapa  (Docket  No. 
HQ  12068200032;  January  18,  1983) 

ORDER  VACATED 

GIBSON,  Robert,  Jr.  v.  Department  of  Justice  (Docket 
No.  NY075280901 16ADD;  January  18,  1983) 

ERRATA 

BANKS,  James  and  FAULKNER,  Harold  E.  v.  Fed- 
eral Aviation  Administration  (Docket  Nos. 
DA075280 10296  and  DA075280 10300;  January  5, 
1983) 

GATES,  Charles  v.  Office  of  Personnel  Management 
(Docket  No.  SL83 1 L82 10121;  January  3,  1983) 

JOHNSON,  Robert  G.  v.  Internal  Revenue  Service 
(Docket  No.  SF0752801002;  January  3,  1983) 

SPECIAL  COUNSEL  v.  Department  of  Defense  (Dock- 
et No.  HQ12088210049;  January  12,  1983) 

VENABLE,  William  A.  v.  Department  of  Transporta- 
tion (Docket  No.  NY075281F1254;  January  25,  1983) 
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COURT  CASES 


GARNER  v.  BOORSTIN.  No.  81-2266  (D.C.  Cir.,  Oc- 
tober 15,  1982)* 

Appellant,  Manual  L.  Garner  brought  suit  against 
the  Librarian  of  Congress,  alleging,  in  pertinent  part, 
that  the  Library  of  Congress  denied  him  promotion  to 
sergeant  of  the  Special  Police  because  of  his  race, 
sex,  and  age  in  violation  of  Title  VII  of  the  Civil  Rights 
Act  of  1964  and  the  Age  Discrimination  in  Employ- 
ment Act.  The  District  Court  concluded  that  appellant 
had  not  proven  by  a preponderance  of  the  evidence 
that  he  had  been  a victim  of  intentional  discrimination 
and  it  rendered  judgment  for  the  appellee. 

On  appeal,  the  U.S.  District  Court  of  Appeals  clari- 
fied the  method  of  analysis  to  be  applied  in  adjudicat- 
ing cases  arising  under  Title  VII  and  the  Age  Dis- 
crimination in  Employment  Act.  It  noted  that  although 
the  District  Court  persuasively  presented  the  evi- 
dence, it  did  not  explicitly  determine  whether  appel- 
lant succeeded  in  passing  the  threshold  requirement 
of  establishing  a prima  facie  case  of  disparate  treat- 
ment. The  Appeals  Court  listed  the  elements  of  a 
prima  facie  case  as  recently  restated  by  the  Supreme 
Court  in  Texas  Department  of  Community  Affairs  v. 
Burdine , 450  U.S.  248  (1981).  A plaintiff  must  show : 

(i)  that  he  belongs  to  a racial  minority;  (ii)  that 
he  applied  and  was  qualified  for  a job  for  which 
the  employer  was  seeking  applicants;  (iii)  that, 
despite  his  qualifications,  he  was  rejected;  and 
(iv)  that,  after  his  rejection,  the  position  re- 
mained open  and  the  employer  continued  to  seek 
applicants  from  persons  of  complainant's  qualifi- 
cations. Id.  at  253  n.  6 (quoting  McDonnell  Doug- 
las Corp.  v.  Green,  41 1 U.S.  792,  802  (1973)). 

After  determining  that  appellant  made  out  a prima 
facie  case,  but  that  appellee  successfully  put  forth 
legitimate  reasons  for  the  promotion  denial  and  that 
appellant  was  unable  to  meet  his  ultimate  burden  of 
persuasion  on  the  issue  of  discriminatory  motivation, 
the  Court  of  Appeals  affirmed  the  District  Court's  de- 
cision. 


Periodically,  the  DIGEST  will  include  summaries  of  court  cases 
involving  Board  decisions  or  other  relevant  cases. 
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INDEX 


NOTES  ON  KEY  NUMBERS 

In  each  issue,  summarized  Board  orders,  as  well  as 
other  issuances  listed  under  "Board  Orders,"  are  in- 
dexed according  to  the  key  number  system  used  in  the 
published  volumes,  Decisions  of  the  United  States 
Merit  Systems  Protection  Board.  The  index  numbers, 
which  indicate  the  subjects  found  in  the  decision,  are 
listed  after  the  order  date.  There  are  18  main  subject 
areqs.  These  are  described  under  "Major  Topics  and 
Scope  Notes."  The  "Outline  of  Topics"  divides  each 
major  topic  into  more  specific  subtopics. 


MAJOR  TOPICS  AND  SCOPE  NOTES 

Topic 

1 .000000  Adverse  actions 

Certain  personnel  actions  are  designated  as  "ad- 
verse actions"  under  Chapter  75  of  the  Civil  Service 
Reform  Act  of  1978.  This  topic  references  Board  opin- 
ions relating  to  the  substantive  law  governing  those 
actions  and  distinguishes  other  personnel  actions  not 
designated  as  "adverse  actions"  under  Chapter  75. 
This  topic  also  encompasses  cases  involving  Board 
consideration  of  penalties  in  adverse  action  cases  in- 
cluding the  mitigation  of  penalties.  Board  cases  con- 
cerning procedures  governing  adverse  actions  are  lo- 
cated under  Practice  and  Procedure  (10.000000) , and 
opinions  relating  to  jurisdictional  matters  have  been 
placed  under  Jurisdiction  (6.000000).  Cases  regard- 
ing remedies  available  to  the  Board  in  adverse  action 
cases  are  located  in  Remedies  (14. 000000). 

2.000000  CONSTITUTIONALITY 

This  topic  references  opinions  in  which  the  Board 
has  considered  constitutional  aspects  of  cases  before 
it.  Included  are  claims  pursuant  to  specific  constitu- 
tional provisions,  as  well  as  claims  derived  from  con- 
stitutional provisions,  such  as  the  right  to  privacy. 
Constitutional  claims  relative  to  discrimination  are  in 
Discrimination  (3.000000). 

3.000000  Discrimination 

This  topic  refers  to  Board  cases  concerning  the  sub- 
stantive law  of  prohibited  discrimination  pursuant  to 
the  Civil  Service  Re'form  Act  of  1978.  Also  included 


are  cases  relating  to  affirmative  action  and  disparate 
treatment  of  similarly  situated  employees.  Questions 
of  evidence,  jurisdiction,  practice  and  procedure, 
and  remedial  action  in  discrimination  cases  are 
referenced  in  Evidence  (4.000000) , Jurisdiction 
(6.000000) , Practice  and  Procedure  (10.000000) , and 
Remedies  (14.000000) , respectively. 

4.000000  Evidence 

This  topic  references  cases  dealing  with  substantive 
rules  of  evidence  employed  by  the  Board,  as  well  as 
cases  concerning  the  harmful  error  standard  in  the 
Act.  The  Board  is  bound  by  statutory  burdens  of 
proof,  and  cases  referencing  the  Board's  interpreta- 
tion of  such  burdens  are  also  included  here. 

5.000000  FREEDOM  OF  INFORMATION,  PRIVACY,  AND 
Sunshine  acts 

This  topic  references  Board  cases  relating  to  the 
Freedom  of  Information,  Privacy,  and  Sunshine  Acts. 

6.000000  JURISDICTION 

This  topic  includes  cases  in  which  the  Board  has 
made  specific  reference  to  jurisdiction  under  the 
Civil  Service  Reform  Act  of  1978,  as  well  as  cases 
dealing  with  issues  of  justiciability.  Since  the  jurisdic- 
tion of  the  Board  differs  with  respect  to  certain  enti- 
ties, this  topic  includes  cases  dealing  with  jurisdic- 
tional questions  particularly  related  to  such  entities. 
Included  also  are  Board  cases  dealing  with  its  en- 
forcement power,  which  is  a matter  of  continuing 
jurisdiction,  and  cases  under  the  Act's  savings  provi- 
sion. Jurisdiction  over  appeals  related  to  retirement  is 
covered  under  Retirement  (15. 000000). 

7.000000  Labor -Management  Relations 

This  topic  contains  cases  arising  under  Title  VII  of 
the  Act,  including  collective  bargaining  issues  and 
the  rights  of  individual  employees.  Title  VII  grievance 
procedure  cases  brought  before  the  Board  are  also  lo- 
cated under  this  topic. 

8.000000  Particular  employment  Categories 

The  Civil  Service  Reform  Act  of  1978  has  provisions 
specifically  applicable  to  certain  categories  of  em- 
ployees. This  topic  references  cases  in  which  the  spe- 
cial procedural  and  substantive  law  applicable  to 
such  employee  categories  were  discussed  by  the 
Board,  and  in  which  such  special  provisions  were  ger- 
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mane  to  the  resolution  of  the  case.  Included  are  cases 
dealing  with  the  merit  pay  provisions  of  the  Act  and 
the  Senior  Executive  Service. 

9.000000  PERFORMANCE  RELATED  ACTIONS 

This  topic  references  cases  dealing  with  perfor- 
mance related  actions  under  Chapter  43  of  the  Act, 
including  procedural  rights  and  standards  of  proof 
under  Chapter  43,  where  performance  appraisal  sys- 
tems have  been  implemented.  Also  included  are  cases 
dealing  with  performance  appraisal  actions  under 
Chapter  75,  where  Chapter  43  appraisal  systems  have 
not  yet  been  implemented. 

10.000000  PRACTICE  AND  PROCEDURE 

This  is  the  major  topic  referencing  cases  which  set 
out  the  procedural  rules  for  matters  before  the  Board, 
its  administrative  law  judges,  and  its  presiding  offi- 
cials. Matters  such  as  timeliness  and  technical  filing 
rules  are  included  here,  as  well  as  the  concepts  of 
former  adjudication  and  representation  of  parties. 

1 1 .000000  PROHIBITED  PERSONNEL  PRACTICES 

The  Civil  Service  Reform  Act  of  1978  lists  merit  sys- 
tems principles  governing  the  Federal  work  force  and 
defines  prohibited  personnel  practices  that  may  not 
be  taken  against  Federal  employees.  This  topic  is  lim- 
ited to  cases  in  which  the  Board  has  interpreted  these 
provisions  and  related  matters. 

12.000000  REDUCTIONS  IN  FORCE 

This  topic  refers  to  Board  cases  dealing  with  reduc- 
tions in  force,  including  agency  justifications  for  tak- 
ing such  actions  and  the  substantive  and  procedural 
rights  of  employees  affected. 

13.000000  Regulation  review 

The  Civil  Service  Reform  Act  of  1978  empowers  the 
Board  to  review  regulations  promulgated  by  the  Of- 
fice of  Personnel  Management  and  implementing  reg- 
ulations of  other  agencies.  This  topic  references 
Board  opinions  dealing  with  such  regulation  review. 

14.000000  REMEDIES 

This  topic  references  Board  cases  dealing  with  the 
remedial  powers  of  the  Board. 

15.000000  Retirement 

This  topic  refers  to  Board  cases  involving  issues  re- 
lating to  the  retirement  of  Federal  employees. 

16.000000  SPECIAL  COUNSEL 

This  topic  references  Board  cases  relating  to  the  Of- 
fice of  Special  Counsel,  including  the  prosecution  of 
Hatch  Act  cases  and  violations  of  the  Federal  Employ- 
ees Flexible  and  Compressed  Work  Schedules  Act. 
The  filing  reguisites  for  complaints  before  the  Special 


Counsel  are  included  here,  while  procedural  requi- 
sites in  Special  Counsel  cases  before  the  Board  are  in 
Practice  and  Procedure  (10.000000). 

17.000000  SUITABILITY  AND  FITNESS  FOR  DUTY  EXAM- 
INATIONS 

This  topic  references  cases  dealing  with  issues  of 
suitability.  Included  also  are  cases  involving  fitness- 
for-duty  examinations. 

18.000000  Employment  Practices 

This  topic  references  cases  concerning  the  substan- 
tive law  governing  employment  practices  and  distin- 
guishes employment  restrictions  that  are  not  appeal- 
able  employment  practices. 
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OUTLINE  OF  TOPICS 

(With  Key  Numbers) 


1.000000  Adverse  Actions 

1.100  Actions  Considered  Adverse  Under  5 U.S.C.  7512 


1.110  Removal 

1.111  Involuntary  Resignation  or  Retirement 

1 . 1 20  Suspension  for  more  than  1 4 days 

1.121  Enforced  Leave 

1.130  Reduction  in  Grade 

1.131  Involuntary  Demotion 

1.140  Reduction  in  Pay 

1 . 1 50  F ur lough  of  30  days  or  less 

1 .160  Adverse  Action  by  Office  of  Personnel  Management 

1.200  . Actions  Not  Considered  Adverse  Under  5 U.S.C.  7512 

1.210  Suspension  for  less  than  14  days 

1.220  Letter  of  Reprimand 

1 .230  Actions  Based  on  Unacceptable  Performance 

1 .231  Denial  of  Within-Grade  Step  Increase 

1 .232  Reduction  in  Grade 

1.233  Removal 

1.240  Reduction  in  Force 

1 .250  Reduction  in  Rank 

l . 300  Substantive  Charges 

1.310  Attendance  Related 

1.311  Absence  W ithout  Leave 

1.312  Abuse  of  Leave 

1.313  Tardiness 

1.314  Efficiency  of  the  Service — Attendance 

1 .320  Alcohol  and  Drug  Related 

1.321  On-Duty  Conduct 

1 .322  Off-Duty  Conduct 

1.330  Criminal  Conduct 

1.331  On-Duty  Conduct 

1.3311  Criminal  Charges 

1.3312  Criminal  Conviction 

1 .332  Off-Duty  Conduct 

1.3321  Criminal  Charges 

1 .3322  Criminal  Conviction 

1 .340  Dishonest  Work  Related  Conduct 

1.341  Bribery 

1 .342  Embezzlement 

1.343  Falsification 

1 .3431  Medical  Record 

1 .3432  Employment  Applications 

1 .3433  Time  and  Work  Records 

1.344  Fraud 

1 .345  Misappropriation  and/or  Misuse  of  Government  Property 

1 .346  Malfeasance  in  Office 

1 .350  Prohibited  Political  Activity 

1.360  Other  Work  Related  Charges 

1 .361  Abuse  of  Authority 

1 .361 1 Sexual  Harassment 

1.3612  Prohibited  Discrimination 

1 .362  Conflict  of  Interest 

1.363  Insubordination 

1 .3631  Refusal  to  Accept  Reassignment 

1 . 364  Gross  W aste 

1 .365  Creation  of  Danger  to  Public  Health  and  Safety 

1.366  Insolence 

1.367  Violence 

1.368  Unauthorized  Activities 
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1.369 

1.370 

1.371 
1.3711 

1.380 

1.390 


1.410 

1.420 

1.430 


1.510 

1.511 

1.512 

1.513 

1.520 

1.521 

1.522 

1.530 

1.540 

1.550 

1.560 

1.561 

1.562 

1.570 


1.610 

1.620 

1.630 

1.640 


2.110 

2.120 

2.130 


2.210 

2.220 

2.230 


2.310 

2.311 
2.3111 

2.312 

2.313 

2.320 

2.321 

2.3211 

2.3212 


"Failure  to"  Charges 

Charges  Related  to  Off-Duty  Conduct 

Efficiency  of  the  Service 
Nexus 

Classification  and  Qualifications  Requirements 
Performance  Related 

1 .400  Board  Consideration  of  Penalties 


Mitigation  of  Penalty 
Prior  Disciplinary  Record 

Disparate  Treatment  of  Similarly  Situated  Employees 

1 .500  Procedural  Rights  In  Adverse  Actions 


Notice 

Crime  Provision 

Emergency  Suspension  During  Notice  Period 
Reasons 

Reply 

Written  Reply 
Oral  Reply 

Review  of  Materials  on  Which  Action  Based 
Right  to  Representation 
Proposing  and  Deciding  Official 
Appeal  to  Merit  Systems  Protection  Board 

Burden  of  Proof 

Efficiency  of  the  Service — Generally 

Decision 


1.600  Defense 


Stale  Charges 
Mental  Conditions 
Animus 
Coercion 


2.000000  Constitutionality 

2.100  Due  Process 


Liberty  Rights  or  Interest 
Property  Rights  or  Interest 
Requisite  Administrative  Procedures 

2.200  Criminal  Constitutional  Considerations 


Self-Incrimination 
Right  to  Counsel 
Double  Jeopardy 

2.300  First  Amendment  Freedoms 

Freedom  of  Speech 

Relation  to  Efficiency  of  the  Service 

Defamation 

Balancing  Test 

Mixed  Motive 

Freedom  of  Religion 

Relation  to  Efficiency  of  the  Service 

Free  Exercise 

Establishment 
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2.400  Right  To  Privacy 


3.110 

3.111 

3.120 

3.121 

3.130 

3.131 

3.1311 

3.1312 

3.1313 

3.132 

3.1321 
3.13211 

3.1322 

3.133 

3.140 

3.141 

3.142 

3.143 

3.144 

3.150 

3.151 
3.160 
3.170 


3.310 

3.320 

3.330 


3.410 

3.420 

3.430 


4.110 

4.111 

4.112 

4.113 

4.1131 

4.1132 

4.1133 

4.114 

4.115 

4.116 

4.120 

4.121 

4.122 

4.123 

4.124 

4.125 

4.126 

4.127 

4.128 

4.129 


3.000000  Discrimination 

3.100  Prohibited  Discrimination 


Age  Discrimination 

Age  Discrimination  in  Employment  Act  of  1967,  29  U.S.C.  631 , 633a 

Race.  Color,  and  National  Origin  Discrimination 

Civil  Rights  Act  of  1964,  42  U.S.C.  2000e-16 
Handicap  Discrimination 

Handicapping  Condition 

Physical  Disability 

Mental  Disability 

Alcoholism  and  Drug  Abuse 

Rehabilitation  Act  of  1973,  29  U.S.C.  791 

Reasonable  Accommodation 

Undue  Hardship 

Rehabilitation 

Qualified  Handicapped  Employee 

Sex  Discrimination 

Civil  Rights  Act  of  1964,  42  U.S.C.  2000e-16 
Fair  Labor  Standards  Act  of  1938,  29  U.S.C.  206(d) 

Sexual  Preference 
Sexual  Harassment 

Religious  Discrimination 

Civil  Rights  Act  of  1964,  42  U.S.C.  2000e-16 

Marital  Status  Discrimination 

Discrimination  on  the  Basis  of  Political  Affiliation 

3.200  Disparate  Treatment  of  Similarly  Situated  Employees 
3.300  Affirmative  Action 


Minorities 

Handicapped  Persons 
Women 


3.400  Burdens  of  Proof 


Prima  Facie  Case 

Legitimate  Non-discriminatory  Reason 
Pretext 


4.000000  Evidence 

4.100  Admissibility 


Prehearing  Evidence 

Admissions 

Affidavits 

Evidence  Obtained  Through  Discovery 

Depositions 

Interrogatories 

Documents 

Best  Evidence 

Polygraphs 

Handwriting 

Testimony 

Relevancy 

Materiality 

Privileged  Matter 

Hearsay 

Credibility 

Perjury 

Probative  Value 
Circumstantial  Evidence 
Opinion 
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4.130 

4.131 

4.132 

4.140 

4.150 


4.210 

4.211 

4.212 

4.220 

4.230 

4.240 

4.250 

4.260 


4.310 

4.320 


5.210 

5.211 

5.212 

5.213 

5.214 


5.310 

5.320 

5.321 


6.110 

6.111 

6.112 

6.113 

6.114 
6.120 
6.121 
6.122 

6.123 

6.124 

6.1241 

6.1242 

6.1243 

6.125 

6.1251 

6.1252 

6.1253 

6.1254 

6.1255 

6.1256 

6.1257 

6.1258 

6.126 

6.127 

6.128 


Official  Notice 

Facts 

Documents 

Evidence  of  Prior  Disciplinary  Actions 
Stipulations 

4 . 200  Burdens  of  Proof 


Preponderance  of  the  Evidence 

Agency  Burden 
Appellant's  Burden 

Substantial  Evidence 

Arbitrary,  Capricious,  or  Abuse  of  Discretion 
Reasonable  Grounds  to  Believe 
Burden  of  Persuasion 
Burden  of  Going  Forward 


4.300  Harmful  Error 


Agency  Procedures 
Presiding  Official's  Rulings 

5.000000  Freedom  of  Information.  Privacy,  and  Sunshine  Acts 

5.100  Sunshine  Act 
5.200  Freedom  of  Information  Act 

Exemptions 

Internal  Personnel  Rules  and  Practices 
Statutory  Exemptions 

Inter-  and  Intra-Agency  Memoranda  and  Letters 
Personnel  and  Medical  Files 


5.300  Privacy  Act 


Form  of  Request 
Denial  of  Access 

Appeal  Rights 

6.000000  Jurisdiction 

6.100  Merit  Systems  Protection  Board  Jurisdiction 

Original  Jurisdiction 

Special  Counsel  Cases 

Senior  Executive  Service  Removals 

Employee  Disciplinary  Actions  under  the  Federal  Employee  Flexible  and  Compressed  Work  Schedules  Act 
Administrative  Law  Judges 

Appellate  Jurisdiction 

Adverse  Actions 

Denial  of  Within-Grade  Step  Increases 
Senior  Executive  Service  Cases 
Discrimination  Cases 

Equal  Employment  Opportunity  Commission 

Mixed  Cases 

Special  Panel 

Non-Appealable  Actions 

Position  Classification 

Promotion 

Performance  Ratings 

Reassignment 

Reinstatement 

Reprisal 

Miscellaneous 

Grievance  Decisions 

Agency  Regulations 

Prohibited  Personnel  Practices 

Review  of  Grievance  Decision 
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6.200  Particular  Parties 


6.210  Independent  Agencies 

6.220  Independent  Establishments 

6.230  Intelligence  Agencies 

6.240  Government  Corporations 

6.300  Presiding  Official's  Jurisdiction 

6.310  Generally 

6.320  Finality  of  Decisions 

6.330  Appeals  of  Presiding  Official  Decisions 

6.400  Office  of  Personnel  Management 

6.410  Intervention 

6.420  Rules  and  Regulations 

6.500  Enforcement 

6.510  Petitions 

6.511  Appellate  Cases 

6.512  Original  Cases 

6.520  Compliance 

6.530  Comptroller  General 

6 . 600  Exhaustion  of  Remedies 
6.700  Justiciability 


6.710 

Mootness 

6.720 

Ripeness 

6.730 

Real  Party  in  Interest 

6.740 

Case  or  Controversy 

6.800  Savings  Provision  (5  U.S.C.  1101  note) 

6.900  Statutory  Construction  of  the  Civil  Service  Reform  Act  of  1978 


7.110 

7.1 

11 

7.1 

12 

7.1 

13 

7.1 

131 

7.1 

132 

7.1 

14 

7.1 

141 

7.1 

142 

7.1 

143 

7.1 

15 

7.1 

151 

7.1 

152 

7.1 

153 

7.310 

7.311 

7.312 

7.313 

7.314 


7.000000  Labor-Management  Relations 

7. 100  Grievance  Procedures 

Negotiated  Grievance  Procedures  in  Collective  Bargaining  Agreements 

Exclusion  of  Specific  Matters  from  Negotiated  Grievance  Procedures 
Arbitration 

Prohibited  Personnel  Practices 

Election  of  Statutory  or  Negotiated  Procedure 

Right  to  Request  Merit  Systems  Protection  Board  Review 

Actions  Based  on  Unacceptable  Performance 

Election  of  Statutory  or  Negotiated  Procedure 

Arbitrator  governed  by  U.S.C.  7701(c)(1) 

Judicial  Review  of  Arbitrator's  Award 
Adverse  Actions 

Election  of  Statutory  or  Negotiated  Procedure 
Arbitrator  governed  by  5 U.S.C.  7701(a)(1) 

Judicial  Review  of  Arbitrator's  Award 

7.200  Federal  Labor  Relations  Authority 

7.300  Unfair  Labor  Practices 


Agency  Unfair  Labor  Practices 

Interference  with  Exercise  of  Employee's  Rights 
Discrimination  on  the  Basis  of  Union  Membership 
Sponsorship,  Control  or  Undue  Assistance  to  Labor  Organization 
Reprisal  for  Filing  of  Complaint 
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7.315 

7.3151 

7.3152 

7.316 
7.3161 

7.317 
7.3171 

7.318 

7.320 

7.321 

7.322 

7.323 

7.324 

7.3241 

7.3242 

7.3243 

7.3244 

7.3245 

7.3246 

7.3247 

7.3248 

7.3249 

7.325 

7.3251 

7.3252 

7.326 
7.3261 

7.327 
7.3271 

7.328 


7.410 

7.420 

7.430 


8.110 

8.111 

8.112 

8.113 

8.114 

8.115 
8.120 
8.121 
8.122 


8.210 

8.211 

8.212 

8.213 

8.220 

8.230 

8.231 

8.240 

8.250 

8.260 

8.270 

8.280 

8.290 


Failure  to  Negotiate  in  Good  Faith  with  a Labor  Organization 
Compelling  Need 
Duty  to  Consult 

Failure  to  Cooperate  in  Impasse  Procedures  and  Decisions 
Federal  Service  Impasses  Panel 

Enforcement  of  Rules  and  Regulations  in  Conflict  with  Prior  Collective  Bargaining  Agreement 

Prohibited  Personnel  Practices  Exception 

Failure  to  Comply  with  any  Provisions  of  Title  5,  Chapter  71 

Labor  Organization  Unfair  Labor  Practices 

Interference  with  Exercise  of  Employee's  Rights 

Cause  or  Attempt  to  Cause  Agency  Discrimination  Against  Employee  in  the  Exercise  of  Employee's  Rights 

Coercion  of  Union  Members  with  Regard  to  Discharge  of  Employee  Work  Duties 

Discrimination  Against  Employees  with  Regard  to  Membership 

Race  or  Color 

Creed 

National  Origin 

Sex 

Age 

Preferential  Civil  Service  Status 
Political  Affiliation 
Marital  Status 
Handicapping  Condition 

Failure  to  Negotiate  in  Good  Faith  with  Agency 
Compelling  Need 
Duty  to  Consult 

Failure  to  Cooperate  in  Impasse  Procedures  and  Decisions 
Federal  Service  Impasses  Panel 

Call  for  or  Participation  in  Strike,  Work  Stoppage,  Slowdown,  or  Disruptive  Picketing 

Failure  to  Take  Action  to  Prevent  or  Stop 

Failure  to  Comply  with  any  Provision  of  Title  5,  Chapter  71 

7.400  Collective  Bargaining  Agreements 

Enforcement  of  Provisions 
Right  of  Representation 
Interpretation  of  Provisions 


8.000000  Particular  Employment  Categories 

8. 1 00  Administrative  Law  Judges 


Original  Jurisdiction  Action 

Removal 
Suspension 
Reduction  in  Grade 
Reduction  in  Pay 
Furlough  of  30  days  or  less 
Good  Cause 

Conduct  and  Demeanor/Judicial  Temperament 
Bias 


8.200  Particular  Federal  Entities 


United  States  Postal  Service 
Preference  Eligibles 
90  Day  Probationary  Period 
Alcohol  Rehabilitation  Program 

Postal  Rate  Commission 
Law  Enforcement  Personnel 
Federal  Bureau  of  Investigation 

Intelligence  Agencies 
General  Accounting  Office 
Non-Appropriated  Fund  Activities 
Government  Corporations 
National  Guard  and  Air  Force 
Air  Traffic  Controllers 
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8.300  Special  Situations 


8.310 

8.320 

8.321 

8.3211 

8.3212 

8.3213 

8.3214 

8.3215 

8.3216 

8.3217 

8.3218 

8.3219 

8.322 
8.3221 

8.323 

8.324 

8.330 

8.331 

8.332 

8.333 

8.334 

8.340 

8.341 
8.3411 
8.350 
8.360 
8.370 
8.380 
8.390 


8.410 

8.420 

8.421 


8.510 

8.511 

8.512 

8.513 

8.514 

8.515 

8.520 

8.521 

8.522 

8.530 

8.531 

8.5311 

8.5312 
8.53121 

8.532 

8.5321 

8.5322 
8.53221 

8.533 
8.540 

8.550 

8.551 


8.610 


Applicants 

Probationary  Employees 

Post-appointment  Reasons 
Determining  Completion  of  Probation 

Absent  Allegation  of  Partisan  Political  or  Marital  Status  Discrimination 

Allegations  of  Handicap  Discrimination 

Allegations  of  Race  Discrimination 

Allegations  of  Religious  Discrimination 

Allegation  of  Sex  Discrimination 

Allegations  of  Prohibited  Personnel  Practices 

Marital  Status 

Partisan  Politics 

Pre-appointment  Reasons 

Procedures 

Supervisory  or  Managerial  Probationary  Periods 
Resignations  During  Probationary  Period 

Excepted  Service 

One  Year  of  Current  Continuous  Service 
Pre-appointment  Reasons 
Same  or  Similar  Positions 
Handicapped  Appointments 

Preference  Eligible  Employees 

Veterans 

Veterans  Readjustment  Appointees 

Confidential  Employees 
Overseas  Personnel 
Employees  of  District  of  Columbia 
State  and  Local  Employees 
Part-Time  and  Temporary  Employees 

8.400  Employees  Having  Restoration  to  Duty  Rights 


Military  Duty 

Employment  Related  Injuries 

Fully  Recovered  Employee 


8.500  Se'nior  Executive  Service 


Types  of  Positions 

Career  Appointee 
Noncareer  Appointee 
Limited  Term  Appointee 
Limited  Emergency  Appointee 
General  Position 

Actions  Within  the  Senior  Executive  Service 

Reassignment 

Transfer 

Appealable  Actions 

Removals 

Procedural  Requirements 
Efficiency  of  the  Service 
Nexus 

Suspensions  for  more  than  14  Days 
Procedural  Requirements 
Efficiency  of  the  Service 
Nexus 

Conversion  of  Position  to  Senior  Executive  Service 

Performance  Appraisal 

Removal  from  Senior  Executive  Service 

Hearing 


8.600  Merit  Pay 


Transfer  of  Position  to  Merit  Pay  Status 
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9.000000  Performance  Related  Actions 


9.110 

9.120 

9.130 

9.140 

9.150 


9.210 

9.211 

9.212 

9.213 

9.214 

9.2141 

9.2142 

9.2143 

9.2144 
9.220 


9.310 

9.311 

9.3111 

9.3112 

9.3113 

9.312 

9.313 

9.3131 

9.3132 

9.314 

9.3141 

9.3142 

9.3143 

9.315 
9.3151 

9.316 

9.320 

9.321 

9.322 

9.323 

9.324 

9.3241 

9.3242 
9.32421 

9.325 

9.330 

9.331 

9.332 
9.3321 
9.33211 


10.110 

10.111 

10.1111 

10.1112 

10.1113 

10.112 

10.1121 

10.113 


9. 100  Actions  Based  on  Performance 


Denial  of  Within-Grade  Increase 

Reduction  in  Grade 

Removal 

Reassignment 

Promotion 


9.200  Performance  Appraisal  Systems 

Establishment  of  Performance  Appraisal  Systems 

Periodic  Appraisals  of  Performance 

Employee  Participation  in  Establishment  of  Performance  Standards 

Communication  of  Performance  Standards  and  Critical  Elements  to  Employees 

Employee  Performance  Evaluation 

Acceptable  Level  of  Competence  Determinations 

Recognition  and  Awards 

Assistance  in  Improving  Performance 

Opportunity  to  Demonstrate  Acceptable  Performance 

Review  of  Performance  Appraisal  Systems  by  the  Office  of  Personnel  Management 

9.300  Procedural  Rights  in  Actions  Based  on  Unacceptable  Performance 

Reduction  in  Grade  or  Removals 

Notice 

Instances  of  Unacceptable  Performance 

Critical  Elements  Involved 

Timeliness 

Representation 

Response 

Oral  Response 

Written  Response 

Written  Decision 

Specifications  of  Unacceptable  Performance 
Concurrence  of  Higher  Position  Employee 
Timeliness 

Deletion  of  Notice  from  Agency  Record 
Performance  Acceptability  for  One  Year 
Appeal  Rights 

Denial  of  Within  Grade  Increase 

Notice 

Written  Decision 
Timeliness 

Reconsideration  by  Agency 

Written  Decision 

Higher  Level  Employee 

No  Participation  in  Original  Decision 

Appeal  Rights 

Burden  of  Proof 

Substantial  Evidence 

Preponderance  of  the  Evidence — Chapter  75 

Efficiency  of  the  Service 

Nexus 


10.000000  Practice  and  Procedure 

1 0 . 1 00  Appellate  Jurisdiction 


Prehearing  Procedures 

Filing  of  Appeal  and  Reguest  for  Hearing 
Right  to  Hearing 
Waiver  of  Right  to  Hearing 
Withdrawal  of  Appeal 
Agency  Response 

Agency  Request  for  an  Appearance  at  Hearing 
Class  Action 
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10.114 

10.115 

10.1151 

10.1152 

10.116 
10.1161 
10.11611 
10.11612 
10.11613 

10.117 

10.118 

10.119 

10.120 
10.121 
10.1211 
10.12111 
10.12112 
10.1212 
10.12121 
10.12122 
10.12123 

10.1213 
10.12131 

10.1214 

10.12141 

10.12142 

10.12143 

10.12144 

10.12145 

10.12146 

10.1215 
10.12151 

10.1216 
10.1217 
10.122 

10.123 

10.124 

10.130 

10.131 

10.132 

10.1321 

10.1322 

10.133 

10.140 

10.141 

10.142 

10.143 

10.144 
10.150 


10.210 

10.211 

10.2111 

10.2112 

10.21121 

10.21122 

10.21123 

10.2113 

10.2114 

10.2115 

10.2116 
10.212 
10.2121 
10.21211 
10.2122 
10.21221 
10.21222 


Consolidation  and  Joinder 
Intervention 

Intervention  as  a Matter  of  Right 
Permissive  Intervention 
Discovery  Procedures 
Motion  for  Discovery 
Interrogatories 
Deposition 

Production  of  Documents 
Prehearing  Conference 
Subpoenas 
Request  for  Witnesses 

Presiding  Official 

Duties  and  Powers 

Discretion 

Dismissals 

Failure  to  Prosecute 

Ruling  on  Motions 

Venue 

Interlocutory  Appeals 

Continuance — Stay 

Orders  of  Presiding  Officials 

Compliance 

Decision 

Content 

Effective  Date 

Finality 

Summary  Decision 

Recommended  Decision 

Form 

Hearings 

Postponement 

Closing  the  Record 

Service 

Bias 

Disqualification 
Amicus  Briefs 

Board  Review  of  Initial  Decision 

Board  Reopening 
Petition  for  Review 
Filing  Requirements 
Criteria 

Board  Review  Powers 

Board  Opinion 

Content 
Effective  Date 
Finality 

Reconsideration 

Judicial  Review 


1 0 . 200  Original  J urisdiction 


Special  Counsel  Cases 

Complaints  for  Corrective  Action 
Filing  of  Complaint 

Rights  of  Employees  in  5 U.S.C.  1206(g)  Disciplinary  Actions 

Answer 

Representation 

Hearing 

Party  Response  Rights 
Powers  of  Board 
Board  Decision 
Judicial  Review 
Stays 

Initial  Stay — Section  1208(a) 

Filing  of  Request  for  Stay 

Extension  of  Initial  Stay — Section  1208(b) 

Filing  of  Request  for  Extension  of  Stay 
Agency  Response 


23 


10.2123 

10.21231 

10.21232 

10.212321 

10.212322 

10.2124 

10.21241 

10.21242 

10.21243 

10.2125 

10.2126 

10.213 

10.2131 

10.2132 

10.2133 

10.2134 

10.2135 

10.214 

10.2141 

10.2142 
10.220 
10.221 
10.222 

10.223 

10.224 

10.2241 

10.2242 

10.225 

10.226 
10,2261 
10.227 

10.230 

10.231 

Indefinite  Stay — Section  1208(c) 

Filing  of  Request  for  Indefinite  Stay 
Opportunity  for  Comment 
Special  Counsel 
Agency 

Powers  of  Board 
Initial  Stay 

Extension  of  Initial  Stay 
Indefinite  Stay 
Board  Decision 
Judicial  Review 
Hatch  Act  Procedures 
Filing  of  Letter  of  Charges 
Response  Rights 
Powers  of  Board 
Board  Decision 
Judicial  Review 
Intervention 

Office  of  Personnel  Management 
Others 

Administrative  Law  Judge  Cases 

Filing  of  Complaint 
ALJ  Response 

Procedural  Rights  (cross-reference  to  10. 1 10) 

Presiding  Official 
Administrative  Law  Judge 
Merit  Systems  Protection  Board 
Powers  of  Board 
Decision 

Recommended  Decision 
Judicial  Review 

Review  oi  Rules  and  Regulations 

Office  of  Personnel  Management 

10.300  Cases  Heard  By  Administrative  Law  Judges 
10.400  Representation 

10.410 

10.420 

10.430 

10.440 

Pro  Se 
Attorney 

Other  Representation 
Conflict  of  Interest 

10.610 

10.500  Ex  Parte  Conduct 
10.600  Substitution  of  Parties 

Death  of  Appellant 

10.700  Former  Adjudication 

10.710 

10.720 

Res  Judicata 
Estoppel 

10.800  General  Board  Powers 

10.810 

10.811 

10.820 

Waiver  of  Board  Regulations 

Untimeliness 

Waiver  of  Non-Statutory  Requirements  in  Board  Orders 

11.110 

11.111 

11.112 

11.113 

11.114 

1 1 .000000  Prohibited  Personnel  Practices 

1 1 .000  Practices  Prohibited 

Personal  Favoritism 

Improper  Consideration  of  Employee  Information 
Willful  Deception  or  Obstruction  of  Competition 
Forced  Withdrawal  from  Competition 
Unauthorized  Employment  Preferences 
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11.115 

11.120 

11.121 

11.122 

11.130 

11.131 

11.132 

11.133 

11.134 

11.135 

11.136 

11.137 

11.140 

11.141 

11.150 

11.151 

11.1511 

11.1512 

11.1513 

11.152 
11.160 
11.161 

11.170 

11.171 

11.172 


11.210 

11.220 


12.110 

12.111 

12.112 

12.113 

12.114 

12.115 

12.116 
12.120 
12.130 


12.210 

12.220 

12.230 

12.231 

12.232 

12.233 


12.310 


12.410 

12.411 

12.412 

12.420 

12.421 

12.422 

12.430 

12.440 


Nepotism 

Unauthorized  Political  Practices 

Political  Coercion 
Political  Reprisals 

Prohibited  Discrimination 

Age 

Race/Color  and  National  Origin 
Handicapping  Condition 
Sex 

Religion 
Marital  Status 
Political  Affiliation 
Prohibited  Reprisals 

For  Exercising  Appeal  Rights 
Whistleblowers 

Actions  against  Whistleblowers 
Definition  of  Gross  Waste  of  Funds 
Definition  of  Mismanagement 
Definition  of  Abuse  of  Authority  ' 

Reprisals  Against  Whistleblowers 

Actions  Based  on  Non-Performance  Related  Conduct 

Nexus  to  Efficiency  of  the  Service 

Actions  in  Violation  of  Merit  Systems  Principles 

Merit  Systems  Principles 
Implementation  of  Merit  Systems  Principles 


1 1 . 200  Burdens  of  Proof 


Definition  of  Personnel  Action 
Authority  to  Take  Action 


12.000000  Reductions  in  Force 

12.100  Actions 


Assignment 

Change  of  Positions  or  Reclassification 

Grade  Retention 

Pay  Retention 

Retreat  Rights 

Remedial  Actions 

Best  Offer 

Furlough 

Separation 


12.200  Retention  Standing 


Competitive  Area 
Competitive  Level 
Retention  Register 

Tenure  of  Employment 
Veteran  Preference 
Performance  Ratings 


1 2 . 300  Transfer  of  F unctions 


Transfer  of  Employees 


12.400  Procedural  Rights  and  Requirements 


Notice 

General 

Specific 

Appeals 

Burden  of  Proof 
Premature  RIF  Appeal 

Restoration  by  Agency 
Reemployment  Priority  List 
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12.500  Justification 


12.510 

Lack  of  Work 

12.511 

Contracting  Out 

12.520 

Shortage  of  Funds 

12.530 

Reorganization 

12.531 

Invalid  Reorganization 

12.540 

Reclassification 

12.550 

Exercise  of  Reemployment  or  Restoration  Rights 

12.560 

Challenges  to  Bona  Fides 

12.561 

Personal  Reasons 

12.562 

lob  Conditions 

13.000000  Regulation  Review 

1 3 . 1 00  Office  of  Personnel  Management  Rules  and  Regulations 

13.110  Facial  Invalidity- 

Id. 120  Agency  Implementation  * 


14.000000  Remedies 

14.100  Reinstatement 

14.110  Backpay 

14.200  Civil  Penalty 

14.210  Damages 

14.300  Cease  and  Desist  Order 
1 4 . 400  Corrective  Action 
14.500  Attorney  Fees 

14.510  Statutory  Authorization 

14.520  Interest  oi  Justice 

14.521  Prohibited  Personnel  Practice 

14.522  Clearly  Without  Merit 

14.523  Bad  Faith 

14.5231  Harassment 

14.5232  Improper  Pressure 

14.524  Gross  Procedural  Error  by  Agency 

14.525  Agency  Direct  or  Indirect  Knowledge  of  Lack  of  Merit 

14.530  Prevailing  Party 

14.540  Incurred 

14.541  Attorney-Client  Relationship 

14.550  Reasonableness  oi  Fees 

14.560  Timeliness  of  Fee  Motion 

14.600  Settlement 
14.700  Mitigation  of  Penalty 


15.000000  Retirement 

15. 100  Retirement  Requirements 

15.110  Early  Retirement 

15.111  Reorganization,  Reduction  in  Force,  Transfer  of  Function 

15.120  Credit  for  Service 

15.121  Law  Enforcement  Officers  and  Firefighters 

1 5. 1 22  Covered  Position 

15.130  Disability  Retirement 

15.131  On  Application  of  Employee 

15.131 1 Appeal  to  Merit  Systems  Protection  Board 
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15.13111 

15.13112 

15.132 

15.1321 

15.13211 

15.13212 

15.1322 

15.133 
15.1331 

15.134 

15.135 

15.136 
15.1361 

15.137 

15.138 

15.140 

15.141 

15.142 
15.150 
15.160 


15.210 

15.211 

15.212 

15.220 

15.230 

15.240 


15.410 


16.110 

16.120 

16.130 

16.131 

16.1311 

16.1312 

16.1313 

16.140 

16.150 


16.210 

16.211 

16.212 

16.213 

16.214 

16.220 

16.221 

16.222 

16.230 

16.231 

16.232 

16.2321 

16.2322 

16.2323 
16.240 


Scope  of  Review 

Burden  of  Proof 

On  Application  of  Agency 

Appeal  to  Merit  Systems  Protection  Board 

Scope  of  Review 

Burden  of  Proof 

Remand  to  Office  of  Personnel  Management 
Physical  or  Mental  Condition 
Type  of  Evidence 

Impact  on  Performance,  Attendance  and  Conduct 
Total  Disability 

Agency  Obligation  to  Accommodate 
Reassignment 

Re-examination  and  Recovery 
Five-year  Service  Requirement 

Mandatory  Separation 

Law  Enforcement  Officers  and  Firefighters 
Air  Traffic  Controllers 

Retirement  Contributions 
Optional  Retirement 


15.200  Annuities 


Determinations  of  Annuities 

Effects  of  Federal  Employee's  Compensation  Act  Payments 
Forfeiture 

Recovery  of  Annuity  Overpayments 
Appeal  to  MSPB  by  Annuitant 
Survivor  Annuities 


1 5 . 300  Involuntary  Retirement 
15.400  Jurisdiction 


Administrative  Action  or  Order 


16.000000  Special  Counsel 

16.100  Investigatory  Authority 

Investigation  of  Prohibited  Personnel  Practices 
Investigation  of  Whistleblower  Allegations 
Investigation  of  Political  Activities 

Hatch  Act  Violations 
Federal  Employees 
District  of  Columbia  Employees 
State  and  Local  Employees 

Investigation  of  Information  Withholding 
Investigation  of  Civil  Service  Violations 


16.200  Prosecution 

Referral  to  Agency  Heads 

Administrative  Appeals  Procedures 

Reports 

Settlement 

Non-Duplication  Policy 

Corrective  Action 

Reasonable  Grounds  to  Believe 
Requests  to  Order  Corrective  Action 

Stays 

Reasonable  Grounds 
Burden  of  Proof 
Section  1208(a) — 15  days 
Section  1208(b)— 30  days 
Section  1208(c) — Indefinite 

Intervention  Before  Merit  Systems  Protection  Board 
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16.250 

16.251 

16.252 

16.253 

16.2531 

16.2532 

16.2533 

16.254 

16.255 


16.310 

16.320 

16.330 

16.340 


17.110 

17.120 

17.130 

17.140 

17.150 

17.160 

17.170 

17.130 

17.181 

17.182 

17.183 

17.184 

17.185 

17.186 

17.187 


17.210 

17.211 


17.310 

17.320 

17.330 


17.410 

17.420 


Disciplinary  Actions  Against  Employees 

Arbitrary  and  Capricious  Withholding 

Financial  Privacy  Violations 

Hatch  Act  Violations 

Federal  Employees 

District  of  Columbia  Employees 

State  and  Local  Employees 

Prohibited  Personnel  Practices 

Federal  Employee  Flexible  and  Compressed  Work  Schedules  Act  Violation 

16.300  Filing  of  Complaints  Before  Special  Counsel 

Place  of  Filing 
Form  and  Contents 
Withdrawals 

Protection  of  Complainant's  Identity 


17.000000  Suitability  and  Fitness  for  Duty  Examination 

1 7 . 1 00  Criteria  Considered  in  Suitability  Determination 

Delinquency  or  Misconduct  in  Prior  Employment 

Criminal.  Dishonest.  Infamous,  or  Notoriously  Disgraceful  Conduct 

Falsification  or  Fraud 

Alcoholism 

Drug  Abuse 

Loyalty 

Statutory  Disqualifications 
Additional  Factors 

Nature  of  Position 
Nature  and  Seriousness  of  Conduct 
Circumstances  Surrounding  Conduct 
Recency  of  Conduct 

Age  of  Applicant  or  Appointee  at  Time  of  Conduct 
Contributing  Social  or  Environmental  Conditions 
Rehabilitation  Efforts 


17.200  Standard  Applied  in  Suitability  Determination 

Efficiency  of  the  Service 

Nexus 


17.300  Consequences  of  Negative  Suitability  Determination 

Disqualification 

Removal 

Debarment 


1 7 . 400  F itness  for  Duty  Examination 


Psychiatric  Exam 
Physical  Exam 


18.000000  Employment  Practices 
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FOR  YOUR  INFORMATION 


DIGEST 

The  DIGEST  is  a monthly  publication  containing 
summaries  of  Board  orders  and  a list  of  other  Board 
orders  and  issuances.  If  is  available  from  the  Superin- 
tendent of  Documents,  under  stock  number 
062-000-80001-1,  either  by  subscription  or  single  is- 
sue. Please  address  subscription  or  purchase  in- 
quiries to:  Superintendent  of  Documents,  U.S.  Gov- 
ernment Printing  Office,  Washington,  D.C.  20402. 

INITIAL  DECISIONS 

Initial  decisions  made  in  the  regional  offices  are 
available  on  microfiche.  The  microfiche  and  its  in- 
dexes may  be  viewed  in  the  library  at  the  Board's  cen- 
tral office.  To  subscribe  to  the  microfiche  "Federal 
Employee  Appeals  Decisions"  at  $150  per  year  for  mi- 
crofiche and  index,  contact  the  National  Technical  In- 
formation Service,  5285  Port  Royal  Road,  Springfield, 
VA  22161. 

PUBLISHED  BOARD  DECISIONS  AND  INDEX 

Decisions  of  the  United  States  Merit  Systems  Pro- 
tection Board,  volumes  1 through  7,  are  available 
from  the  Superintendent  of  Documents.  These  vol- 
umes are  a compilation  of  final  actions  taken  by  the 
Board  after  the  issuance  of  an  initial  decision  in  an  ap- 
peal from  an  agency  action,  Board  actions  in  cases  in 
which  it  has  original  jurisdiction,  and  precedential  in- 
terlocutor ies. 

Volumes  1 and  2,  with  accompanying  Index  to  De- 
cisions of  the  United  States  Merit  Systems  Protection 
Board,  cover  the  period  lanuary  1 1 , 1979  through  July 
22,  1980.  In  most  cases,  the  preceding  initial  decision 
or  recommended  decision  is  included.  The  stock 
number  is  062-000-00002-3,  and  the  price  of  the 
three-volume  set  is  $30. 

Volumes  3 and  4,  which  include  a multi-part 
index,  cover  the  period  July  23,  1980  through  Decem- 
ber 31,  1980.  The  stock  number  is  062-000-00009-1, 
and  the  price  of  the  two-volume  set  is  $25. 


Volumes  5,  6,  and  7,  which  include  a multi-part  in- 
dex, cover  the  period  January  1,  1981  through  Sep- 
tember 30,  1981.  The  stock  number  is 

062-000-00011-2,  and  the  price  of  the  three-volume 
set  is  $40. 

BOARD  ORDERS 

All  initial  decisions,  Board  orders  and  opinions, 
and  indexes  may  be  viewed  in  the  Information  Ser- 
vices Division,  Office  of  the  Secretary.  Copies  of  spe- 
cific decisions  or  orders  may  be  obtained  by  sending 
a written  request  to  the  Information  Services  Division, 
Merit  Systems  Protection  Board,  Suite  1404,  5205 
Leesburg  Pike,  Falls  Church,  Virginia  22041.  Re- 
quests should  include  the  appellant's  name,  the  dock- 
et number,  and  the  date  of  the  decision  or  order. 

PLEASE  NOTE 

The  "Information  Services  Division"  is  the  new 
name  of  the  Legal  Publications  Division. 
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DEFINITIONS 


These  definitions  are  provided  for  clarification  pur- 
poses only  and  are  not  intended  to  convey  the  strict 
legal  meaning  of  the  term. 

Deciding  Official — the  official  who  renders  the  agen- 
cy's decision. 

Regional  Office — the  Board  office  authorized  to  re- 
ceive appeals  from  the  area  where  the  appellant's 
duty  station  was  located  when  the  agency  action  was 
taken;  there  are  1 1 MSPB  regional  offices. 

fnitial  Decision — the  regional  office  decision  made  by 
the  presiding  official  in  response  to  a petition  for  ap- 
peal. The  initial  decision  becomes  final  in  35  days  un- 
less a petition  for  review  is  filed  with  the  Board  and 
granted.  In  that  case,  the  Board's  decision  becomes 
the  final  decision.  If  the  petition  for  review  is  denied, 
the  initial  decision  becomes  final  five  days  after  the  is- 
suance of  the  denial. 

Petition  for  Appeal — the  reguest  filed  with  a Board  re- 
gional office  for  review  of  an  agency  action. 

Petition  for  Review — the  reguest  filed  with  the  three- 
member  Board  in  Washington,  D.C.,  for  review  of  an 
initial  decision  of  a presiding  official. 

Presiding  Official — any  person  designated  by  the 
Board  to  preside  over  any  hearing  or  to  make  a deci- 
sion on  the  record.  The  presiding  official  referred  to 
in  the  DIGEST  summaries  is  usually  a Board  regional 
office  official  designated  by  the  Board  to  perform 
these  duties. 

Proposing  Official — the  agency  official  who  initiates 
an  action  to  be  taken  against  an  employee. 

Addendum  Decision — an  addendum  decision  deals 
with  attorney  fees. 
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